
No. 4943

(Hrxtmt (SLmtt nf KppmU
JTor % HttiJlf (Etrmit / y^

EIP VAN WINKLE WALL BED COMPANY, a

Corporation,

Appellant,

vs.

VERNE L. HOLMES, GENE C. HOLMES and

BONDORRA HOLMES (a Copartnership

Doing Business Under the Firm Name and

Style of HOLMES BED MANUFAC-
TURING COMPANY), MARSHALL &
STEARNS COMPANY (a Corporation),

and RUTH B. ANDERSON,
Appellees.

^tnmtxlpt Bf E?r0ri»*

Upon Appeal from the Southern Division of the United

States District Court for the Northern District

of California, Third DivisioiJ: 1
| f f :;

SEP 181926

F, D. MONCKTON,

Filmer Bros. Co. Print. 330 Jackson St., S. F., Cal.





No. 4943

Qltrrmt (Hmvt nf KppmlB
3far % Nmtlj (Etrnrtt

RIP VAN WINKLE WALL BED COMPANY, a

Corporation,

Appellant,

vs.

VERNE L. HOLMES, GENE C. HOLMES and

BONDORRA HOLMES (a Copartnership

Doing Business Under the Firm Name and

Style of HOLMES BED MANUFAC-
TURING COMPANY), MARSHALL &
STEARNS COMPANY (a Corporation),

and RUTH B. ANDERSON,
Appellees.

®ran0mpt of Uwori*

Upon Appeal from the Southern Division of the United

States District Court for the Northern District

of California, Third Division.

Filmer Bro». Co. Print, 330 Jackaou St., 8. F., CaL





INDEX TO THE PRINTED TRANSCRIPT Oil

RECORD.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by
printing in italic the two words between which the omission seems to

occur.]

Page

Affidavit of Neil Sinclair for Use in Opposi-

tion to Motion for Preliminary Injunction 28

Answer 11

Bill of Complaint 2

Bond on Appeal 252

Certificate of Clerk U. S. District Court to

Transcript of Record 256

Citation 257

Decree for Injunction and Accounting 22

Defendant's Assignment of Errors on Appeal

from Order and Decree for Injunction

and Accounting Made and Entered on

April 7, 1926 245

Defendant's Petition for Order Allowing Ap-

peal 250

EXHIBITS:
Exhibit ^^A" Attached to Affidavit of Neil

Sinclair—License Agreement 30

Plaintiffs' Exhibit No. 3—Letter Dated

March 9, 1925, Holmes Bed Manu-

facturing Co. to Rip Van Winkle Wall

Bed Co 38



ii Rip Van Winkle Wall Bed Co.

Index Page

EXHIBITS—Continued

:

Plaintiffs' Exhibit No. 4—Letter Dated

September 12, 1925, Holmes Bed
Manufacturing Co. to Rip Van
Winkle Wall Bed Co 39

Plaintiffs' Exhibit No. 10—Excerpt from

Letter Dated April 8, 1921, Rip Van
Winkle Wall Bed Company to Mrs.

Ruth B. Anderson 73

Plaintiffs' Exhibit No. 11—Letter Dated

April 25, 1921, Rip Van Winkle Wall

Bed Co. to Holmes Disappearing Bed

Co 78

Plaintiffs ' Exhibit No. 11-A— Letter

Dated April 25, 1925, Rip Van
Winkle Bed Co. to W. D. Gibson .... 79

Plaintiffs' Exhibit No. 13—Letter Dated

May 27, 1921, Holmes Disappearing

Bed Co. to Rip Van Winkle Wall Bed

Co., Inc 94

Plaintiffs' Exhibit No. 22—Batch of Cor-

respondence Between Rip Van Winkle

Wall Bed Company and Holmes Dis-

appearing Bed Company 217

Defendant's Exhibit ^^R"—Letter Dated

May 21, 1921, Rip Van Winkle Wall

Bed Co. to Holmes Disappearing Bed

Company 86

Defendant's Exhibit ^^S"—Letter Dated

June 10, 1921, Rip Van Winkle Wall



vs. Verne L, Holmes et at, iii

Index Page
EXHIBITS—Continued

:

Bed Co. to Holmes Disappearing Bed
Co 87

Defendant's Exhibit ''T''—Telegram 88

Minutes of Court—April 2, 1926—Order Direct-

ing Entry of Decree 21

Names and Addresses of Attorneys of Record 1

Order Allowing Appeal of Defendant from

Order and Decree of April 7, 1926 251

Order Directing Entry of Decree 21

Praecipe for Transcript of Record on Appeal 255

Statement of Evidence and Proceedings in

Simple and Condensed Form as Provided

by Equity Rule 75 25

TESTIMONY ON BEHALF OF PLAIN-
TIFFS:

HOLMES, GENE C. (In Rebuttal) .... 215

Cross-examination 225

STEARNS, HARRY B 40

Cross-examination 44

Recalled in Rebuttal 231

Cross-examination 238

VALE, BALDWIN (In Rebuttal) 160

Cross-examination 182

Redirect Examination 211

TESTIMONY ON BEHALF OF DEFEND-
ANT:

DRIED, J. A 96

Cross-examination 129

SINCLAIR, NEIL 47

Cross-examination 60

Redirect Examination 83

Recross-examination 90





NAMES AND ADDRESSES OF ATTORNEYS
OP RECORD.

CHAS. E. TOWNSEND, Esq., WM. A. LOFTUS,
Esq., and WM. S. GRAHAM, Esq., Crocker

Bldg., San Francisco, Calif.,

Attorneys for PlaintiiJ and Appellee.

A. W. BOYKEN, Esq., Crocker Bldg., San Fran-

cisco, Calif.,

Attorneys for Defendant and Appellant.

[1*1

In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, Third Division.

IN EQUITY—No. 1587.

VERNE L. HOLMES, GENE C. HOLMES and
BONDORRA HOLMES (a Copartnership

Doing Business Under the Firm Name and

Style of HOLMES BED MANUFACTUR-
ING COMPANY), MARSHALL &
STEARNS COMPANY (a Corporation),

and RUTH B. ANDERSON,
Plaintiffs,

vs.

RIP VAN WINKLE WALL BED CO. (a Cor-

poration),

Defendant.

•Page-number appearing at the foot of page of original certified
Transcript of EecorL



Rip Van Winkle Wall Bed Co,

BILL OF COMPLAINT.

Now come Verne L. Holmes, Gene C. Holmes

and Bondorra Holmes, individually and as a co-

partnership doing business under the firm name

and style of Holmes Bed Manufacturing Company,

Marshall & Stearns Company, a corporation, and

Ruth B. Anderson, plaintiffs above named, and

complain of Rip Van Winkle Wall Bed Co., a cor-

poration, defendant above named, and for a cause

of action allege:

L
That the above-named plaintiffs, Verne L.

Holmes, Gene C. Holmes and Bondorra Holmes,

during all the times hereinafter mentioned were

and are residents of the City of Los Angeles,

County of Los Angeles, State of California; and

during all the said times were and now are a co-

partnership doing business under the firm name

and style of Holmes Bed Manufacturing Company

in said City of Los Angeles, County of [2] Los

Angeles, State of California; that plaintiff Mar-

shall & Stearns Company, during all of the times

hereinafter mentioned was and now is a corpora-

tion duly organized and existing under and by

virtue of the laws of the State of California, and

having its principal i)lace of business in the City

and County of San Francisco, State of California;

and that plaintiff, Ruth B. Anderson, during all

of the times hereinafter mentioned was and now

is a resident of the City of San Diego, County;

of San Diego, State of California.
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II.

That the defendant, Rip Van Winkle Wall Bed
Co., during all of the times hereinafter men-

tioned was and now is a corporation duly or-

ganized and existing under and by virtue of the

laws of the State of California, and a resident

of the City of Oakland, County of Alameda, State

of California, and within the Northern District

of California.

III.

That the grounds upon which this court's juris-

diction in this case depends is that this is a suit

in equity arising under the patent laws of the

United States.

rv.

That prior to the 19th day of December, 1910,

one Robert H. Anderson, being the first, original

and sole inventor of a certain new and useful in-

vention entitled ^^wall bed" (which invention is now
set forth and described in the specification and

claims forming a part of letters patent of the

United States No. 1,074,592, dated the 30th day

of September, 1913), did on said 19th day of De-

cember, 1910, duly file in the Patent Office of the

United States an application for letters patent for

said invention; that prior to the issuance of said

patent, [3] the said Robert H. Anderson did,

by an instrument in writing, duly executed, sell,

assign and transfer all his right, title, and interest

in and to said invention and letters patent there-

for when granted, unto Ruth B. Anderson, her

heirs and assigns; that thereafter, to wit, on the
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30th day of September, 1913, letters patent of the

United States for said invention, Number

1,074^592, were duly granted, issued, and deliv-

ered to the said Ruth B. Anderson, said letters

patent being granted, issued and delivered in due

form of law in the name of the United States of

America, under the seal of the Patent Office of

the United States, and signed by the Commissioner

of Patents of the United States, whereby there was

granted to said Ruth B. Anderson, her heirs and

assigns, to the sole and exclusive right to make

use, and vend said invention throughout the United

States and the territories thereof, for a period of

seventeen (17) years from September 30, 1913;

and that prior to the issuance of said letters patent

all proceedings were had and taken which were

required by law to be had and taken prior to issu-

ance of letters patent of the United States for

new and useful inventions; that a more particular

description of the said invention patented in and by

said letters patent will more fully appear from the

said letters patent themselves, which are ready in

court to be produced by the plaintiffs, and profert

thereof is hereby made.

V.

Plaintiffs further show and allege that on or

about April 15, 1921, by a duly executed instru-

ment in writing, the plaintiffs, Verne L. Holmes,

Gene C. Holmes and Bondorra Holmes, doing busi-

ness under the firm name and style of Holmes Bed

Manufacturing Company, became vested with the

exclusive right [4] of manufacture, sale and/or
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use under said Anderson Patent in suit throughout

the United States and for the unexpired term of

said patent ; that said exclusive agreement with said

Ruth B. Anderson is still in full force and effect;

and that said agreement is ready in court to be pro-

duced by the plaintiffs, and profert thereof is

hereby made.

VI.

That heretofore, to wit, on or about the 9th day

of March, 1925, plaintiffs Verne L. Holmes, Gene

C. Holmes and Bondorra Holmes, doing business

under the firm name and style of Holmes Bed
Manufacturing Company, granted to plaintiff Mar-

shall & Stearns Company from and after Sep-

tember 11, 1925, an exclusive right and license to

manufacture and/or sell beds embodying the in-

ventions and improvements contained in, and cov-

ered by, said Anderson patent in suit, in and

throughout the following territory, to wit, all that

portion of the State of California lying north of

the northerly line of San Luis Obispo, Fresno

and Inyo Counties; that the said license became

effective on the 11th day of September, 1925, and

ever since said date and now is in force and effect

;

and that ever since said date plaintiff Marshall

& Stearns Company has owned and held and still

owns and holds said license.

VII.

That the said patented invention is of great

practical utility and benefit; that the plaintiffs

Verne L. Holmes, Gene C. Holmes and Bondorra
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Holmes, doing business under the firm name and

style of Holmes Bed Manufacturing Company,

have derived large sums of money from license

fees granted under said letters patent; and that

the aforesaid plaintiffs Verne L. Holmes, Gene C.

Holmes and Bondorra Holmes, doing [5] busi-

ness as Holmes Bed Manufacturing Company, have,

since becoming a licensee as aforesaid under said

letters patent, manufactured and sold upon the

open market a large number of said patented de-

vices described and claimed by the said letters

patent, and have invested large sums of money

in the equipment of a plant for such manufacture

and in advertising and in otherwise bringing said

device to the favorable attention of the publice

and to prospective buyers and users within the

territory covered by their said license and within

the territory wherein the infringements herein

complained of have been committed; and that they

have built up a large, lucrative, and expanding

business based on the special type and construc-

tion of wall beds described in and claimed by said

letters patent; and except for the infringements

by the above-named defendant, as herein com-

plained of, the public has in general, acquiesced

in the validity of said letters patent and the rights

of plaintiffs thereunder.

VIII.

That the plaintiff* Marshall & Stearns Company,

has, since becoming a licensee as aforesaid under

said letters patent, invested large sums of money

in the equipment of a plant for the manufacture
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of said patented wall beds and in advertising and

in otherwise bringing the device to the favorable

attention of the public and to prospective buyers

and users within the territory covered by the afore-

said Marshal & Stearns Company license and

within the territory wherein the infringements

herein complained of have been committed; that

they have manufactured and offered for sale, and

have sold, a considerable number of said patented

articles; that their business has been seriously in-

terfered with in respect to said [6] patented

articles in their aforesaid exclusive territory by

reason of the unlawful interference by defendant

and of the infringements by defendant herein com-

plained of.

IX.

That since the issuance of said letters patent,

sufficient notice thereof has been given to the

public, as required by law, by affixing to the de-

vices manufactured thereunder the word ^^ Pat-

ented," together with the day and year the said

letters patent were granted.

X.

That wdthin six years last past, and since the

issuance of said letters patent here in suit, and

since the going into effect of the aforesaid license

from the said plaintiffs Verne L. Holmes, Gene

C. Holmes and Bondorra Holmes, doing business

as Holmes Bed Manufacturing Company, unto the

said plaintiff Marshall & Stearns Company, and

within the Northern District of California and in
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the Southern Division thereof, and elsewhere in

the United States, and before the commencement

of this suit, the above-named defendant. Rip Van
"Winkle Wall Bed Co., without the license or con-

sent of plaintiffs, or any of them, and against

the will of the plaintiffs, or any of them, made,

used and sold w^all beds containing and embody-

ing the invention described in and claimed by said

letters patent No. 1,074,592 and each and all of

the claims thereof; that by reason of the said in-

fringement the defendant has, as the plaintiffs are

informed and believe and so allege the fact to be,

realized profits and plaintiffs have suffered dam-

ages, the amounts of such profits being unknown

to plaintiffs and can be ascertained only by an

accounting; and that defendant threatens to con-

tinue, and plaintiffs believe that it will [7] con-

tinue, unless restrained by this Court, unlawfully

to make, use and sell the aforesaid patented in-

vention, in infringement of each and all of the

claims of said letters patent No. 1,074,592, and in

violation of the rights of plaintiffs thereunder.

WHEREUPON plaintiffs pray a decree of this

Court against the defendant as follows:

First. That upon the filing of this bill a pre-

liminary injunction be granted to plaintiffs en-

joining and restraining the defendant, its officers,

agents, servants, workmen, attorneys and em-

ployees pendente lite, from making, using or sell-

ing, or threatening, advertising or offering to make,

use or sell any bed embodying or containing the in-
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Tention disclosed and claimed in and by said Letters

Patent No. 1,074,592 and from further infringing

upon said letters patent and from further contribut-

ing to or aiding or abetting the infringement of said

letters patent No. 1,074,592, either directly or in-

directly, or in any manner whatsoever.

Second. That upon the final hearing of this

cause defendant, its officers, agents, servants, em-

ployees and others acting under its direction and/or

in its behalf, and each of them, be permanently and

finally enjoined and restrained from making, using,

or selling any article, device, machine or apparatus

which infringes upon said letters patent No.

1,074,592 or upon each or all of the claims thereof

or any of them, and that a w^rit of injunction be

issued out of and under the seal of this Court, en-

joining said defendant, its officers, agents, servants,

employees and others acting under its direction

and/or in its behalf as aforesaid. [8]

Third. That an accounting be ordered and that

it be decreed that plaintiffs have and recover from

the defendant the profits realized by defendant, and

the damages sustained by the plaintiffs, from and

by reason of the infringement aforesaid, together

with the cost of suit, but the amount of said dam-

ages and/or prots be trebled by reason of the will-

fulness of the infringement, and plaintiffs pray such

other and further relief as to the Court may seem
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proper and in accordance with equity and good con-

science.

VERNE L. HOLMES,
GENE C. HOLMES and

BONDORRA HOLMES,
Individually and as a Copartnership Doing Busi-

ness Under the Firm Name and Style of

Holmes Bed Manufacturing Company.

MARSHALL & STEARNS COMPANY (a

Corporation), and

RUTH B. ANDERSON,
Plaintiffs.

By HARRY B. STEARNS,
President and General Manager of Marshall &

Stearns Company.

CHAS. E. TOWNSEND,
WM. A. LOPTUS,
WM. S. GRAHAM,

Attorneys and Solicitors for Plaintiffs.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Harry B. Stearns, being duly sworn, deposes and

says that he is president and general manager of

Marshall & Stearns Company, one of the plaintiffs

in the within entitled action; that he has read the

foregoing bill of complaint and knows the con-

tents thereof; that the same is true of his own

knowledge, except as to the matters which are

therein stated on his [9] information or belief,



vs. Verne L, Holmes et ah 11

and as to those matters, that he believes them to

be true.

HARRY B. STEARNS.

Subscribed and sworn to before me this 3d day

of November, 1925.

[Seal] LOUISE BEARDIN,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed November 3d, 1925. [10]

[Title of Court and Cause.]

ANSWER.

Rip Van Winkle Wall Bed Co., a corporation,

defendant in the above-entitled suit, answering the

bill of complaint herein, admits, denies and alleges

as follows:

1. Answering Paragraph I of said bill of com-

plaint, defendant alleges it is without knowledge

of the allegations contained in said paragraph.

2. Answering Paragraph II of said bill of com-

plaint, defendant admits the allegations thereof.

3. Answering Paragraph III of said bill of

complaint, defendant admits the allegations thereof.

4. Answering Paragraph IV of said bill of com-

plaint, defendant denies that one Robert H. Ander-

son was the first, original, sole or any other inventor

of a certain new or useful invention entitled ^^wall

bed,'' which invention is alleged to be now set

forth and described in the specification and claims
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forming a part of letters patent of the United

States No. 1,074,592, dated the 30th day of Sep-

tember, 1913; admits that said Robert H. Ander-

son on December 19th, 1910, filed in the Patent

Office of the United States an application for let-

ters patent; admits that prior to the issuance of

said patent the said Robert H. Anderson did by

an instrument in writing, duly executed, sell, as-

sign and transfer all his right, title and interest,

in and to said alleged invention and letters patent

therefor when granted, to Ruth B. Anderson, her

heirs and assigns; admits that thereafter, to wit;

on the 30th day of September, 1913, letters patent

of the United States for said alleged invention.

No. 1,074,592 were duly granted, issued, and de-

livered to the said Ruth B. Anderson, said letters

patent being granted, issued and delivered in due

form [11] of law in the name of the United

States of America, under the seal of the Patent

Office of the United States, and signed by the Com-

missioner of Patents of the United States; denies

that there was granted to Ruth B. Anderson, her

heirs and assigns, the sole and exclusive right to

make, use and vend said alleged invention through-

out the United States and the territories thereof,

for a period of seventeen (17) years from Sep-

tember 30, 1913; admits that prior to the issuance

of said letters patent all proceedings were had and

taken which were required by law to be had and

taken prior to the issuance of letters patent of the

United States for new and useful inventions; ad-

mits that a more particular description of the said
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alleged invention alleged to be patented in and by

said letters patent will more fully appear from the

letters patent themselves, which are alleged to be

ready in court to be produced by plaintiffs and of

which defendant demands oyer.

5. Answering Paragraph V of said bill of com-

plaint, defendant denies that on or about April

15, 1921, or at any other time, by a duly executed

instrument in writing or at all, the plaintiffs Verne

L. Holmes, Gene C. Holmes or Bondorra Holmes,

doing business under the firm name or style of

Holmes Bed Manufacturing Company, or any other

name, or at all, became vested with the exclusive

right of manufacture, sale, or use under said An-

derson patent in suit throughout the United States

or anywhere, for the unexpired or any other term

of said patent or at all ; denies that said alleged ex-

clusive agreement with said Ruth B. Anderson is

still in full force or effect, and in that respect de-

fendant alleges that an agreement was made under

date of April 15, 1921, but that said agreement only

vests said plaintiffs with a nonexclusive right in

a limited territory of manufacture, sale or use

under said Anderson patent and for the unexpired

term thereof ; and defendant demands oyer of said

agreement.

6. Answering Paragraph VI of said bill of com-

plaint, defendant [12] alleges it is without

knowledge of the allegations contained in said para-

graph.

7. Answering Paragraph VII of said bill of com-

plaint, defendant alleges it is without knowledge of
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the allegations contained in said paragraph but de-

nies that except for the alleged infringements by

defendant, the public has in general or at all ac-

quiesced in the validity of said letters patent or the

rights of the plaintiffs thereunder and in that re-

spect defendant alleges that the public generally

has at no time, or at all, acquiesced in the validity

of said letters patent and has no time, or at all,

acquiesced in the rights of plaintiffs thereunder.

8. Answering Paragraph VIII of said bill of

complaint, defendant alleges it is without knowledge

of the allegations contained in said paragraph,

but denies that there has been any unlawful inter-

ference by defendant or any infringement by de-

fendant of valid letters patent.

9. Answering Paragraph IX of said bill of com-

plaint, defendant alleges it is without knowledge

of the allegations contained in said paragraph.

10. Answering Paragraph X of said bill of com-

plaint, defendant denies that within six (6) years

last past or since the issuance of said letters patent

herein sued on or since the alleged going into effect

of the aforesaid license from the said plaintiffs

Verne L. Holmes, Gene C. Holmes and Bondorra

Holmes, doing business under the firm name and

style of Holmes Bed Manufacturing Company,

unto the said plaintiffs Marshall & Stearns Com-

pany, or within the Northern District of California

and in the Southern Division thereof or elsewhere

in the United States or before the commencement

of this suit or at all, the [13] above-named de-

fendant Pip Van Winkle Wall Bed Co., without
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the license or consent of plaintiffs or any of them,

or at all, or against the will of the plaintiffs or any

of them, or at all, made, used or sold wall beds con-

taining or embodying any invention described in

and claimed by said letters patent No. 1,074,592 or

each or all of the the claims thereof; denies that by

reason of infringement, the defendant has realized

profits and plaintiffs have suffered damages and

admits that the amounts of said alleged profits are

unknown to plaintiffs but denies that they can be

ascertained by an accounting; denies that defend-

ant threatens to continue, unless restrained by this

court, unlawfully to make, use or sell the afore-

said alleged patented invention, in alleged infringe-

ment of each or all of the claims of said letters

patent No. 1,074,592 and in alleged violation of the

plaintiffs thereunder and in that respect defendant

alleges that said letters patent and each ,and all of

the claims thereof are invalid.

11. And for a separate and further defense de-

fendant alleges that said Robert H. Anderson was

not the original, or first inventor of the thing

claimed to be patented in and by said letters pat-

ent in suit nor of any material or substantial part

thereof, but that prior to the supposed invention

thereof by the said Robert H. Anderson, the same

was described, disclosed, or patented in the follow-

ing-named letters patent of the United States, to

wit:
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United States Letters Patent.

No. 84,466 Arnand Dee. 1, 1868

189,776 Pabst Apr. 17, 1877

277,046 Meissner May 8, 1883

[14]

700,501 James May 20, 1902

748,563 Ruggles Dec. 29, 1903

756,371 James Apr. 5, 1904

825,840 James July 10, 1906

828,481 James Aug. 14, 1906

854,171 Merrill May 21, 1907

892,668 Jordan July 7, 1908

972,462 Merrill Oct. 11, 1910

886,622 Merrill May 5, 1908

12. And for a separate and further defense, de-

fendant alleges that the thing purported to be pat-

ented in and by the letters patent in suit did not

in view of the prior art involve the faculty of in-

vention in its production.

13. And for a separate and further defense, de-

fendant alleges that by reason of the state of the art

at the time of the alleged invention by the said

Robert H. Anderson, said letters patent, if valid,

which is denied, must be construed so limitedly as

to cover only the particular species of device dis-

closed therein and not to cover any device manu-

factured and sold by defendant and known as the

^' Ideal" type of wall bed.

14. And for a separate and further defense, de-

fendant alleges that on or about December 13, 1920,

it obtained an exclusive license from plaintiff Ruth

B. Anderson to manufacture, use and sell wall beds
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covered by said letters patent in the States of Wash-

ington, Oregon, Idaho, Montana, and in the State of

California, excepting the counties of Monteray,

San Benito, Merced, Mariposa, Tuolumne, Mono,

Madera, Fresno, Tulare, Kings, Kern, San Luis

Obispo, Santa Barbara, Ventura, Los Angeles, Inyo,

San Bernardino, Orange. Riverside, [15] San

Diego and Imperial which said license agreement

under the terms thereof could be revoked by said

Ruth B. Anderson or by said defendant, six (6)

months after written notice of revocation shall have

been given by either of said parties to the other,

and that neither said Ruth B. Anderson nor said

Rip Van Winkle Wall Bed Co., has given to the

other written notice of such revocation.

15. And for a separate and further defense, de-

fendant alleges on information and belief that on or

about April 15, 1921, by a written instrument exe-

cuted by Ruth B. Anderson and her husband Robert

H. Anderson, said Verne L. Holmes, Gene C.

Holmes and Bondorra Holmes, doing business under

the firm name and style of Holmes Bed Manufac-

turing (Company, obtained at most, a nonexclusive

license under said letters patent to manufacture,

sell and use wall beds throughout the territory of

the United States and that the plaintiffs Verne L.

Holmes, Gene C. Holmes and Bondorra Holmes,

doing business under the firm name and style of

Holmes Bed Manufacturing Company and its sub-

licensee, plaintiff Marshall & Stearns Company have

obtained and now have at most only a nonexclusive

license under said letters patent, in said territory,
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and said plaintiffs and each of them are improper

parties plaintiff to this suit.

16. And for a separate and further defense, de-

fendant alleges that the claims of said letters pat-

ent were so limited by the alleged inventor, Robert

H. Anderson, in the prosecution of his application

for letters patent in the United States Patent Of-

fice, that they must be construed to cover only the

particular wall bed structure shown and described

in said letters patent.

17. And for a separate and further defense, de-

fendant [16] alleges that Verne L. Holmes, Gene

C. Holmes and Bondorra Holmes, doing business

under the firm name and style of Holmes Bed
Manufacturing Company, and Ruth B. Anderson,

and Marshall & Stearns Company, plaintiffs herein,

are jointly and severally guilty of laches and un-

reasonable delay, and each and all of them are es-

topped from bringing this suit by reason of the fol-

lowing facts, to wit:

Defendant began the manufacture and sale of a

wall bed known as the ^'Duplex" type in the year

1920 and commenced the manufacture and sale of

a wall bed known as the ^^ Ideal" type in 1921, both

of said types of wall beds being placed on the

market and sold in large numbers; that defendant

obtained an exclusive license on December 13, 1920,

under said letters patent of the United States No.

1,074,592, for the States of Washington, Oregon,

Idaho, Montana and certain counties in Northern

and Central California as aforesaid ; that the future

payments made by defendant under said exclusive
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license were assigned by Ruth B. Anderson, the li-

censor, to Verne L. Holmes, Gene C. Holmes and

Bondorra Holmes, a copartnership, doing business

under the firm name and style of Holmes Bed

Manufacturing Company, on or about April 15,

1921; that commencing on or shortly after Decem-

ber 13, 1920, defendant paid to Ruth B. Anderson,

a royalty of one dollar ($1.00) per bed for each wall

bed manufactured and" sold by it of the ''Duplex"

type, which paj^ment was continued until April 15,

1921 or shortly thereafter; that commencing on or

shortly after April 15, 1921, said defendant paid

to Verne L. Holmes, Gene €. Holmes and Bondorra

Holmes, a copartnership doing business under the

firm name and style of Holmes Bed Manufactur-

ing Company, a royalty of one dollar ($1.00) per

bed for each wall bed manufactured and sold by it

of the ''Duplex" type, which payment was con-

tinued until March, 1925; that plaintiffs Ruth B.

Anderson and Verne L. Holmes, Gene C. Holmes

and Bondorra Holmes, a copartnership, doing busi-

ness under the firm name and style of Holmes Bed

Manufacturing Company, during the times that

they were respectively accepting said royalty [17]

payments for wall beds of the "Duplex" type were

aware of and well knew that defendant also manu-

factured and sold a wall bed known and the "Ideal"

type but said plaintiffs and each of them stood

idly by and allowed defendant to build up a large

and lucrative business and spend large sums of

money therein without claiming that said wall beds

of the "Ideal" type were infringements of the
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patent herein sued on, or notifying the defendant

such wall beds were infringements of said patent or

asserting that a royalty was due under the terms of

said exclusive license agreement for the manufac-

ture and sale of said ^^ Ideal" type of wall bed;

that at no time did defendant pay a royalty under

said letters patent to Ruth B. Anderson or Verne

L. Holmes, Gene C. Holmes or Bondorra Holmes

or to Holmes Bed Manufacturing Company on said

''Ideal" type; that the rights of Marshall & Stearns

Company having been derived from and through

the aforesaid plaintiffs are no better than the

rights of said aforesaid plaintiffs ; that by reason of

such facts plaintiffs herein are, and each of them is

estopped from now asserting and insisting that the

said wall beds known as the ''Ideal" type are in-

fringement of the patent herein sued on and from

instituting and prosecuting this suit with respect to

said "Ideal" type of wall beds.

WHEREFORE defendant prays that the bill of

complaint herein be dismissed and that it have its

costs herein.

RIP VAN WINKLE WALL BED CO.

By NEIL SINCLAIR,
Vice-President.

A. W. BOYKEN,
Attorney for Defendant. [18]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Neil Sinclair, being duly sworn, deposes and says

that he is vice-president of Rip Van Winkle Wall
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Bed Co., a corporation, defendant in the above-en-

titled cause; that he has read the foregoing answer

and knows the contents thereof; that the same is

true of his own knowledge, except as to matters

therein stated on information and belief; and as to

those matters he believes it to be true.

NEIL SINCLAIR.

Subscribed and sworn to before me this 20th day

of November, 1925.

[Seal] EUGENE P. JONES,
Notary Public in and for the City and County of

San Francisco, State of California.

[Indorsed] : Piled November 23, 1925.

Receipt of a copy of the within answer admitted

this 23d day of November, 1925.

CHAS E. TOWNSEND,
Attorneys for Plaintiffs. [19]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Friday, the 2d day of April, in the year

of our Lord one thousand nine hundred and

twenty-six. Present, the Honorable FRANK
H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—APRIL 2, 1926—OR-

DER DIRECTING ENTRY OF DECREE.

This cause, heretofore tried and submitted, being
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now fully considered, it is ordered that a decree be

signed, filed and entered herein in favor of plain-

tiffs as prayed. [20]

(Title of Court and Cause.)

DECREE FOR INJUNCTION AND ACCOUNT-
ING.

This cause having heretofore come on regularly

to be heard before the Court upon the pleadings and

proofs, documentary and oral, taken and submitted

in the case, and being of record therein; and the

cause having been duly argued and submitted to the

Court for its consideration and decision; and the

Court being fully advised in the premises,

IT IS ORDERED, ADJUDGED AND DE~
CREED

:

(1) That United States letters patent No.

1,074,592, issued September 30, 1913, to Ruth B.

Anderson, as assignee of Robert H. Anderson, be-

ing the letters patent referred to in the bill of com-

plaint herein, are good and valid in law, (particu-

larly with respect to claims 1 and 3, being the only

claims sued on) and that the patented invention is

of great practical utility and benefit.

(2) That the said Robert H. Anderson was the

first, original and true inventor of that certain new
and useful improvement in wall bed, described and

claimed in said letters patent.

(3) That prior to the commencement of this

action the plaintiffs, Verne L. Holmes, Gene C.
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Holmes and Bondorra Holmes (a copartnership

doing business under the firm name and style of

Holmes Bed Manufacturing Company), became

vested with the exclusive right of manufacture, sale

and/or use under said Anderson patent in suit

throughout the United States and for the unex-

pired term of said patent; and that the plaintiff,

Marshall & Stearns Company, a corporation duly

organized and [21] existing under and by virtue

of the laws of the State of California, became vested

with the exclusive right of manufacture and sale

of beds embodying the invention and improvements

contained in and covered by said Anderson patent

in suit and throughout the Northern District of

California.

(4) That the defendant. Rip Van Winkle Wall

Bed Co., a corporation duly organized and existing

under and by virtue of the laws of the State of

California, has infringed upon said letters patent

and upon the exclusive rights and privileges of the

plaintiffs under the same; and that said infringe-

ment continued after due notice of plaintiffs ' rights,

as charged in the bill of complaint.

And IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED

:

(5) That defendant, its officers, agents, servants,

attorneys, workmen and employees, and each of

them, be, and they are, and each of them is hereby

permanently enjoined and restrained from making,

using, or selling, or causing to be made, used or

sold, any device or apparatus embodying or con-

taining the invention described and claimed in and
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by the said plaintiffs' patent No. 1,074,592, and

particularly claims 1 and 3 thereof, and especially

from making, using, selling, or advertising, or

causing to be made, used or sold, or offering for sale,

directly or indirectly, those particular beds or types

of beds of defendant known to the trade and identi-

fied in the record as ^^ Duplex" and ^^ Ideal" and/or

either of them; and from infringing upon and

from contributing to the infringement of said pat-

ent, directly or indirectly, and that a permanent

writ of injunction issue out of and under the seal

of this court, commanding and enjoining said de-

fendant, its officers, [22] agents, servants, at-

torneys, workmen and employees, and each of them,

as aforesaid.

(6) That plaintiffs have and recover of and

from the said defendant. Rip Van Winkle Wall

Bed Co., a corporation, the profits which said de-

fendant has realized; and/or the damage which

plaintiffs and/or any of them have sustained from

and by reason of the infringement aforesaid; and

for the purpose of ascertaining and stating the

amount of said profits and damages, this cause is

hereby referred to Harry M. Wright, as Special

Master pro hac viee, to ascertain, take, state and

report to this Court an account of all the profits re-

ceived, realized or accrued by, or to the defendant,

and to assess all the damages suffered by the plain-

tiffs from and by reason of the infringement afore-

said ; that on said accounting the plaintiffs have the

right to cause an examination of the respective

officers, agents, servants, workmen and employees,
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and each of them ore tenus, and also be entitled to

the production of the books, vouchers, documents

and records of the defendant, its officers, agents,

servants, workmen and employees, and each of them,

in connection with the accounting; that said de-

fendant, its officers, agents, servants, workmen and

employees, and each of them, attend for such pur-

pose before the Master from time to time as the

Master shall direct; that the plaintiffs shall have

and recover their costs and disbursements in this

suit to be hereafter taxed; and that plaintiffs have

the right to apply to the Court from time to time

for such other and further relief as may be neces-

sary and proper in the premises.

FRANK H. KERRIGAN,
United States District Judge.

Dated, April 7th, 1926.

[Endorsed] : Entered and tiled April 7th, 1926.

[23]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE AND PRO-
CEEDINGS IN SIMPLE AND CON-
DENSED FORM AS PROVIDED BY
EQUITY RULE 75.

The bill of complaint in the above-entitled suit

was filed on November 3d, 1925, at the same time

plaintiffs obtained an order to show cause why a

preliminary injunction should not be granted.

Plaintiffs and defendant both filed affidavits and
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the motion for preliminary injunction came on for

argument before Honorable A. P. St. Sure, District

Judge, who granted the motion on January 18th,

1925, but stayed the issuance and operation of the

preliminary injunction upon the defendant filing

a bond in the sum of Five Thousand Dollars ($5,-

000.00) and submitting certain verified weekly

statements. The bond was filed and the weekly

statements have been submitted.

The case came up for trial on its merits on

March 23d, 1926, at San Francisco, California, be-

fore Honorable Frank H. Kerrigan, District Judge.

Charles E. Townsend, Esq., appeared as coun-

sel for plaintiffs and A. W. Boyken, Esq., ap-

peared as counsel for defendant.

The trial of the case was held in open court, com-

mencing on March 23d, and continued on March

24th and 25tli, and the case was orally argued by

respective counsel on March 27th, at which time

briefs were also filed. The Court rendered its de-

cision on April 2, 1926, for the plaintiffs. There-

after this appeal was taken.

Plaintiffs offered in evidence as Exhibit 1, copy

of the [24] patent in suit, namely, U. S. patent

No. 1,074,592, dated September 30, 1913, entitled

''Wall Bed," application filed December 19, 1910,

the application being filed by Robert H. Anderson,

assignor, to Ruth B. Anderson, of San Diego, Cali-

fornia.

Plaintiffs offered in evidence as Exhibit 2, certi-

fied copy of the file-wrapper and contents of the

said Anderson patent.



vs. Verne L, Holmes et ah 2'7

Plaintiffs offered in evidence as Exhibit 3, a copy

of the transcript on appeal, the book of exhibits

and the briefs of the parties in the case of Rip

Van Winkle Wall Bed Co. vs. Murphy Wall Bed
Co., reported in 1 Fed. (2d) 673, to which offer de-

fendant objected and said objection was sustained

by the Court. An exception was noted.

Plaintiffs then offered in evidence the affidavit

of Neil Sinclair accompanied by a license agree-

ment between Ruth B. Anderson and the Rip Van

Winkle Wall Bed Co., the same appearing between

pages 61 and 67 of the record in said case of Rip

Van Winkle Wall Bed Co. vs. Murphy Wall Bed

Co. The exhibit is as follows:

'^In the District Court of the United States for the

Northern District of California, Third Divi-

sion.

"m EQUITY—No. 1079.

'^MURPHY WALL BED COMPANY and MAR-
SHALL & STEARNS COMPANY,

Plaintiffs,

vs.

'^RIP VAN WINKLE WALL BED CO.,

Defendant. [25]
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^^AFFIDAVIT OF NEIL SINCLAIE FOR USE
IN OPPOSITION TO MOTION FOR PRE-
LIMINARY INJUNCTION.

''State of California,

City and County of San Francisco,—ss.

"Neil Sinclair, being duly sworn, deposes and

says

:

"I am vice-president and general manager of the

Eip Van Winkle Wall Bed Co., defendant in the

above-entitled suit.

"On or about the thirteenth day of December,

1920, the Rip Van Winkle Wall Bed Co. secured

a license under Anderson patent No. 1,074,592, is-

sued on September 30, 1913, on an application filed

December 19, 1910. A copy of said patent is at-

tached to the affidavit of George J. Henry as Ex-

hibit 1, and a copy of said license is attached hereto

as Exhibit 'A.' The said license is still and has

been since the filing of this suit, in full force and

effect and the Rip Van Winkle Wall Bed Co. has

since September 30, 1913, and now is paying a li-

cense fee or royalty of one ($1.00) dollar for each

and every wall bed manufactured and sold under

said patent.

"In addition to operating under a license of the

Anderson patent, the company has also a license

under my own patent. No. 1,303,509, issued to me

on May 13, 1919. This patent, shows a wide open-

ing through which a standard double bed is passed,

the opening adapted to be closed by two doors of



vs. Verne L. Holmes et al. 29'

approximately the same width. The vertical axis

upon which the bed is mounted is central of the

opening. A copy of this patent is hereto attached

as Exhibit 'B.'

^^I have read the affidavit of Bernard M. Doolin,

tiled by plaintiff herein, and have examined Ex-

hibit 6 which is attached to said affidavit. This

exhibit does not correctly represent the structure

manufactured by the Rip Van Winkle Wall Bed

Co., and for that reason I have had a drawing

made, which does correctly represent such struc-

ture, and I attach the same [26] hereto as Ex-

hibit ^C
^^In every case, the wall beds of this type sold by

the Rip Van Winkle Wall Bed Co. are of less

width than the opening through which they pass.

Likewise in every case where my company has in-

stalled wall beds, the opening through which the

beds pass have always been closed by double doors.

The beds sold by my company have always been at-

tached to doors which revolve about a central ver-

tical axis, and at no time has my company ever

manufactured, sold or installed wall beds which

were attached to doors hinged at one vertical side

of an opening. The axis upon which such beds

have always revolved, was in each case at least ^
and usually % of the distance from one vertical

side of an opening, which opening has always been

specified five feet in width.

''I have also read the affidavit of Harry B.

Stearns, filed by plaintiff herein, and particularly

a statement that about eighteen months ago his at-
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tention was directed to a certain wall bed exhibited

by my company whicb was thouglit to infringe the

Murphy patent herein sued on and that the officers

of the Eip Van Winkle Wall Bed Co. agreed to

discontinue and for a time discontinued said al-

leged infringement.

'^I am one of the officers of the company with

whom the so-called agreement was made. The

agreement, however, was that the Rip Van Winkle

Wall Bed Company would temporarily discontinue

the manufacture of the beds complained of, until

it could secure legal advice as to whether or not

such beds actually infringed the said Murphy pat-

ent. On behalf of the company I did secure such

legal advice, which was to the effect that the beds

complained of did not infringe said patent. There-

upon my company continued the manufacture and

sale of the beds.

'^NEIL SINCLAIR. [27]

''Subscribed and sworn to before me this 21st

day of November, 1923.

''(Seal) EUGENE P. JONES,
*' Notary Public in and for the City and County of

San Francisco, State of California.

"EXHIBIT 'A.'

"LICENSE AGREEMENT.

"It is mutually agreed by and between Ruth B.

Anderson, of San Diego, California, party of the

first part and Rip Van Winkle Wall Bed Co. a

corporation duly organized and existing under the
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laws of the State of California and having its

principal place of business in Oakland, California,

party of the second part, as follows:
^^WHEREAS the party of the first part is the

owner and the holder of letters patent No. 1,074,-

592, issued by the United States Patent Office, cov-

ering certain improvements upon wall beds,

granted to Robert H. Anderson, husband of the

party of the first part, under date of September 30,

1913, and later assigned by said Robert H. Ander-

son to the party of the first part who is now the

owner thereof, and;

''WHEREAS the party of the second part is de-

sirous of acquiring an exclusive license to manu-

facture, use and sell the wall beds, covered by said

letters patent in Washington, Oregon, Idaho, Mon-

tana, and a portion of the State of California, for

a consideration of $1.00 per bed for each wall bed

manufactured and sold.

''NOW, THEREFORE, it is mutually agreed

between the parties hereto that the party of the

first part will and does hereby grant to the party

of the second part the exclusive right to manufac-

ture wall beds, covered by said letters patent in the

States of Washington, Oregon, Idaho and Mon-

tana and the State of California, excepting the

Counties of Monterey, San Benito, [28] Merced,

Mariposa, Tuolumne, Mono, Madera, Fresno, Tu-

lare, Kings, Kern, San Luis Obispo, Santa Bar-

bara, Ventura, Los Angeles, Inyo, San Bernardino,

Orange, Riverside, San Diego and Imperial; and

no other place or places.
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"The said party of the second part is to pay to

the said party of the first part, as hereinbefore set

forth, the sum of one ($1.00) dollar for each and

every of such wall beds covered by said letters pat-

ent, manufactured and sold by the said party of

the second part.

'^IT IS FURTHER AGREED and understood

between the parties hereto that the license to be

paid each month shall not be less than Ten ($10.-

00) Dollars for each month.

''IT IS FURTHER AGREED and understood

that the , aid party of the second part shall make

all reasonable efforts to introduce and sell the beds

described and covered by said letters patent and

to push the sale of said beds in said territory

ahead of any other beds that it is marketing and

that said party of the second part will keep an ac-

curate account of all such beds so manufactured

and sold.

''IT IS FURTHER AGREED and understood

between the parties hereto that the party of the

second part shall make a full and true returns un-

der oath to the party of the first part of all such

beds so manufactured and sold by it and receipts

of sales, each and every month.

"IT IS FURTHER AGREED and understood

between the parties hereto that the party of the

second part shall pay to the party of the first part

all royalties to become due hereunder, on or before

the 11th day of each and every month for all beds

sold during the prior month.
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'^IT IS FURTHER AGREED and understood

between the parties hereto that the party of the

second part shall not sell, assign [29]

Plaintiffs offered in evidence affidavit of George

J. Henry, expert for defendant Rip Van Winkle
Wall Bed Co., in the case of Rip Van Winkle
Wall Bed Co. vs. Murphy Wall Bed Co., to which

offer defendant objected and said objection was

sustained by the Court and an exception noted.

The Court then stated that it would take ju-

dicial notice of all the files and records in this case.

Plaintiffs read into the record portions of the

answer herein as follows

:

^'Admits that said Robert H. Anderson, on De-

cember 19, 1910, filed in the Patent Office of the

United States an application for letters patent;

admits that prior to the issuance of said paent the

said Robert H. Anderson did by an instrument in

writing, duly executed, sell, assign and transfer all

of his right, title and interest, in and to said al-

leged invention and letters patent therefor when

granted, to Ruth B. Anderson, her heirs and as-

signs; admits that thereafter, to wit, on the 30th

day of September, 1913, letters patent of the

United States for said alleged invention No. 1,074,-

592 were duly granted, issued, and delivered to the

said Ruth B. Anderson, said letters patent being

granted, issued and delivered in due form of law

in the name of the United States of America, un-

der the seal of the Patent Office of the United

States, and signed by the Commissioner of Patents

of the United States."
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'^Defendant alleges that on or about December

13, 1920, it obtained an exclusive license from

plaintiff, Euth B. Anderson, to manufacture, use

and sell wall beds covered by said letters patent in

the States of Washington, Oregon, Idaho, Mon-

tana, and in the State of California, excepting the

counties of Monterey, San Benito, Merced, Mari-

posa, Tuolumne, Mono, Madera, [30] Fresno, Tu-

lare, Kings, Kern, San Luis Obispo, Santa Barbara,

Ventura, Los Angeles, Inyo, San Bernardino, Or-

ange, Riverside, San Diego and Imperial, which

said license agreement, under the terms thereof,,

could be revoked by said Ruth B. Anderson or by

said defendant six months after written notice of

revocation shall have been given by either of said

parties to the other, and that neither said Ruth B.

Anderson nor said Rip Van Winkle Wall Bed Co.

has given to the other written notice of such revo-

cation.
'

'

'^That defendant obtained an exclusive license on

December 13, 1920, under said letters patent of the

United States, No. 1,074,952 for the States of

Washington, Oregon, Idaho, Montana and certain

counties in Northern and Central California, as

aforesaid; that the future payments made by de-

fendant under said exclusive license were assigned

by said Ruth B. Anderson, the licensor, to Verne

L. Holmes, Gene C. Holmes, and Bondorra Holmes

a copartnership, doing business under the firm

name and style of Holmes Bed Manufacturing Co.,

on or about April 15, 1921 ; that commencing on or

shortly after December 13, 1920, defendant paid
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to Euth B. Anderson, a royalty of $1.00 per bed

for each wall bed manufactured and sold by it of

the Duplex type, which payment was continued

until April 15, 1921, or shortly thereafter; that

commencing on or shortly after April 15, 1921,

said defendant paid to Verne L. Holmes, Gene C.

Holmes, and Bondorra Holmes, a copartnership

doing business under the firm name and style of

Holmes Bed Manufacturing Company, a royalty

of $1 per bed for each wall bed manufactured and

sold by it of the Duplex type, which payment was

continued until March, 1925."

^^ Defendant alleges on information and belief

that on or about April 15, 1921, by a written instru-

ment executed by Ruth [31] B. Anderson and

her husband, Robert H. Anderson, said Verne L.

Holmes, Gene C. Holmes and Bondorra Holmes,

doing business under the firm name and style of

Holmes Bed Manufacturing Co., obtained at most

a nonexclusive license under said letters patent to

manufacture, sell and use wall beds throughout the

territory of the United States, and that the plain-

tiffs Verne L. Holmes, Gene C. Holmes, and Bon-

dorra Holmes, doing business under the firm name

and style of Holmes Bed Manufacturing Co., and

its sublicensee, plaintiff, Marshall & Stearns Co.,

have obtained and now have at most only a nonex-

clusive license under said letters patent in said ter-

ritory.
'

'

Plaintiffs also read into the record portions of

the affidavit of Neil Sinclair, vice-president of Rip

Van Winkle Wall Bed Co., said affidavit having
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been made in opposition to the motion for a pre-

liminary injmiction herein. The portions read

were as follows:

Mr. TOWNSEND.—^^My company, at first, had

been manufacturing the two-door type of wall bed

without knowledge of the existence of the Ander-

son patent. Under date of May 14, 1920, we re-

ceived a letter from Mrs. Ruth B. Anderson, call-

ing attention for the first time to said Anderson

patent, and threatening us with an infringement

suit. The Rip Van Winkle Wall Bed Co. had then

been incorporated for less than a year, and had

small assets, and suit for infringement of a patent

would have been extremely serious and possibly

ruin our credit and business. Furthermore, we

had no funds available to defend such a suit. Af-

ter some consideration, but without consulting a

patent attorney, my company decided to obtain, if

possible, an exclusive license under said Anderson

patent, and such a license was obtained for a lim-

ited territory, and is dated December 13, 1920, and

a copy [32] thereof is attached to the affidavit

of Gene C. Holmes, filed on behalf of plaintiffs

herein.
'

'

And, continuing:

^'This license continued, it is alleged in the affi-

davit of said Stearns, until September 11, 1925, or

a period of approximately four years and nine

months. During this period, and until about

March, 1925, my company paid a royalty of $1 each

for all wall beds manufactured of the type re-

ferred to in said Stearns affidavit as Duplex.''
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''During the year 1924 and at other times my
company had a license under said Anderson patent,

a copy of which license is attached to the affidavit

of said Holmes, and under which it will be seen that

my company had the exclusive right to manufacture

wall beds, covered by said letters patent, in the

States of Washington, Oregon, and elsewhere.

''Under the terms of an agreement dated April 15,

1921, hereto attached as Exhibit 10, the said license

to my company was transferred by Ruth B. Ander-

son to Holmes Bed Manufacturing Company, a co-

partnership."

"This license continued, it is alleged in the affi-

davit of said Stearns, until September 11, 1925, or a

period of approximately four years and nine

months. During this period and until about March,

1925, my company paid a royalty of $1," etc. I

have just read that.

"On July 18, 1923, Marshall & Stearns Co. and

Murphy Wall Bed Company filed a suit against my
company for infringement of the Murphy re-issued

patent No. 13,428, and obtained a preliminary in-

junction. On appeal, however, the injunction was

dissolved and the suit ordered dismissed. The Ap-

pellate Court opinion is published in 1 Federal (2d)

673. Marshall & Stearns, [33] having been de-

feated in said suit, and doubtless realizing that my

company was a keen business competitor, through

some means not disclosed in this record succeeded,

as I am informed and believe, in inducing said

Holmes Bed Manufacturing Co. and the individual

members of the partnership, without cause, to send
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a notice of cancellation of our license under the

Anderson patent, and obtain a license for them-

selves."

Defendant then admitted that it received the

following letter, which was introduced in evidence

by plaintiffs as Exhibit 3

:

PLAINTIFFS' EXHIBIT No. 3.

'^March 9, 1925.

^^Eip Van Winkle Wall Bed Co., a Corporation,

Oakland, Calif.

'^Gentlemen:

^^You will please take notice, that the under-

signed, as assignees of Ruth B. Anderson, hereby

revoke that certain license agreement executed by

Euth B. Anderson to Rit; Van Winkle Bed Com-

pany, a corporation, under date the 13th day of

December, 1920, and that this is the notice provided

to be given in the said agreement, and that at the

expiration of six months from and after the service

of this notice the said license agreement will be re-

voked by reason of this notice and in accordance

with the provisions of said license agreement.

^'HOLMES BED MANUFACTURING CO.

^^By GENE C. HOLMES."
Defendant admitted that it received the following

letter shortly after the date it bears. It was intro-

duced in evidence as Plaintiffs' Exhibit 4.
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PLAINTIFFS' EXHIBIT No. 4.

'^ September 12, 1925.

''Eip Van Winkle Wall Bed Company,
792-96 22nd Street,

Oakland, California. [34]
'

' Gentlemen

:

^'Referring to exclusive license agreement be-

tween yourselves and Mrs. R. H. Anderson, cover-

ing sale of beds under Anderson patent No. 1,-

074,952, and which contract was assigned to us

by Mrs. Anderson, you are advised that six months

have elapsed since we served notice on you, March

11, 1925, cancelling this agreement, according to

terms of said agreement; and demand that you

desist from the further sale or manufacture of the

bed above referred to.

^'Very truly yours,
'

'HOLMES BED MANUFACTURING
CO.,

'^By GENE C. HOLMES.''

Counsel for plaintiffs then stated that two struc-

tures put out by defendant and known as ^' Ideal"

and ^^ Duplex" were charged to be an infringement

of claims 1 and 3 of the Anderson patent sued on.

Plaintiffs offered in evidence as Exhibits 5 and 6

certain circulars distributed by defendant and at-

tached to the affidavit of Mr. Sterns as Exhibits

^^A'' and ^^B," in support of the motion for pre-

liminary injunction herein. Defendant's counsel

admitted that said circulars were printed and dis-
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tributed by defendant corporation but stated that

they did not correctly represent the types of beds

illustrated, as there was a small inaccuracy in one

figure which shows the ^^ Ideal" installation.

Plaintiffs offered in evidence as Exhibit 7 a

photostat copy of Exhibit ^'C" attached to the affi-

davit of Neil Sinclair in the case of Rip Van
Winkle Wall Bed Co. vs. Murphy Wall Bed Co.

Plaintiffs then asked leave to read certain por-

tions of the affidavit of George J. Henry, pre-

viously referred to. [35] Defendant's counsel ob-

jected and the Court sustained the objection. An
exception w^as noted.

Plaintiffs offered in evidence nine sheets cover-

ing nine weekly sworn statements by an officer of

defendant company, as to beds made, sold and in-

stalled, of each type, by defendant since this suit

was filed. To this the defendant objected and

the objection was sustained by the Court. An ex-

ception was noted.

TESTIMONY OF HARRY B. STEARNS, FOR
PLAINTIFFS.

HARRY B. STEARNS, a witness called for the

j3laintiffs, after being duly sworn testified as fol-

lows :

I am 47 years old ; occupation, president and gen-

eral manager of the Marshall & Stearns Co. I

reside at 98 The Uplands, Berkeley. Marshall &

Stearns Co. is one of the plaintiffs in this suit.

Their general business is manufacturing and sell-

ing wall beds. I have been connected with the wall
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bed business somewhere between 21 and 22 years;

the present Marshall & Stearns Co. has been in

existence about 17 years. The company located here

in San Francisco is the Marshall & Stearns Co.

We do business all over California, in the south as

well as in this part of the State; in Washington,

Oregon, and, to some extent, in Salt Lake.

I am familiar with the two types of beds that

have been referred to here as put out by the de-

fendant, known as the Ideal bed and the Duplex

bed—have had models of both structures made and

can produce them. This is the Duplex structure;

the other is the Ideal. The first model referred

to as the Duplex structure correctly represents the

Duplex structure of the defendant. It does not

represent any other structure that we have identi-

fied by any name here other than Duplex, unless

you call it Anderson—by that I mean a hinged

door. I mean when I say '^ Anderson," that it is

made under the Anderson patent. [36] It sub-

stantially conforms with the drawings of the Ander-

son patent in suit.

Mr. TOWNSEND.—I offer this model in evi-

dence as Plaintiffs' Exhibit 8.

(The model was here marked Plaintiffs' Exhibit

8.)

The other model represents the Ideal; this Ideal

model is made in substantial accordance with the

Ideal bed that the defendants are selling. They

made the Ideal before this suit was brought; and

also subsequent to the bringing of this suit.
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Mr. TOWNSEND.—I offer this model of the

Ideal bed as Plaintiffs' Exhibit 9.

(The model was here marked Plaintiffs' Exhibit

9.)

Q. Will you compare for the Court the operation

of the Ideal and the Duplex, as indicated by these

models, and please state to the Court whether their

operation is substantially the same or substantially

different ?

A. Their operation is substantially the same.

Q. Will you describe how that operation is, and

illustrate it if you desire, unless it is evident to

the Court?

A. One is made a right and the other is made a

left; that is to say, one swings this way and the

other swings the other w^ay.

The COURT.—Q. These are the infringing de-

vices, are they? A. Yes, sir.

The COURT.—And are you going to introduce

a model of the plaintiffs' invention?

The WITNESS.—This is a Chinese copy of the

Anderson patent.

The COURT.—Q. What do you ^ean by a

^'Chinese copy"?

A. Identical. Both of these structures have a

hinged door ; both of them have a center pivot door,

with a bed that is wider than the door; when the

bed is around in the room, both of them [37]

overlap the wall. In both cases they have pivotal

means on the back frame. They both drop down

in the same way.
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I had a conversation with the defendant Sinclair

following the notice of revocation of the Anderson
license to the Rip Van Winkle Co., at which time

I may have given him notice of infringement After

our license had gone into effect I went over and saw

Mr. Sinclair, with the idea in mind of having a

friendly talk with him. That was in March—that

was in September or October, I cannot tell the

exact date, 1925. I took with me one of our Oak-

land salesmen, a fellow by the name of Schwartz;

we called on Mr. Sinclair at the company's office

on 22d Street. Mr. Sinclair took us into a side

room. I told him that we were now the exclusive

licensees under the Anderson patent. He seemed

somewhat surprised at that, and very much upset.

I told him that I wanted to find out what position

his company was going to take in regard to the

license that we now had and that he had just lost.

He said that they were now manufacturing the

Ideal, and the Duplex structure, were now selling

it, and that they intended to keep on selling it.

He furthermore went on and said that he had never

considered the Anderson patent any good, that he

believed it was invalid, and that if we attempted

to enforce the Anderson patent that he would break

the patent, and that that was the advice of his

attorneys. He furthermore stated that they had

so many infringement suits on hand now that an-

other infringement suit would not hurt any, and

that they had really come to the conclusion that
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infringement suits were good advertising, and sold

more beds for them. [38]

Cross-examination.

Mr. BOYKEN.—Q. I understood you in your

direct examination to say that the plaintiffs' model,

Exhibit 8, which is the Duplex, was made in con-

formity with the drawings of the Anderson patent

I am going to show you the Anderson patent, which

is in evidence with Exhibit 1 and ask you to point

out which figure of that patent the Duplex model

is supposed to represent?

A. This is a very poor drawing. I should say

that it represented all of them. I cannot see that I

could answer that question, because they all seem to

be equal to me. I should say it represents Figure

2. The doors 5 and 6 in Pig. 2 are not shown in

the model.

Q. Then in that respect this model is incorrect, is

it not?

A. It is on that patent drawing, yes; that is to

say, there is something omitted from this Duplex

here. You could put a pair of doors in back of it

and then it would be correct. As it stands, I think

it represents the other three figures of the Ander-

son patent. You called my attention to a pair of

doors—I don't think the doors are on the others.

Q. Do you also find that second pair of doors in

Fig.l of the Anderson patent?

A. Well, there is something here. This is a very

poor drawing. I presume there is a pair of doors
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there. In Fig. 3 it might be doors, or it might be

the wall. In Fig. 1 it might be the wall. I would
not want to say they are doors. There are two

lines drawn there; they might be doors or they

might be wall.

The COURT.—Your position is that they are en-

tirely immaterial?

A. That they are entirely immaterial; they have

nothing to do with the patent at all; they are not

mentioned in the claim. [39] We make what we
call a right and a left-hand bed. Supposing you

wanted the bed down, when the bed is down, if you

want it over on this side of the room you put your

pivoted door on this side ; if, on the other hand, you

want the bed down on this side, you would naturally

put your hinged door over here and you would put

your pivoted door here. In the case of these

models, they should both have been either rights or

lefts, because it is a little confusing the way they

are. It is a common thing in my business to re-

verse the doors and put the hinged door either on

the right-hand side of the opening or on the left-

hand side of the opening. It is also true of the

central pivoted door. We put it on the right-hand

side of the opening at times, and at other times on

the left-hand side of the opening, according to the

arrangement of the room. The room conditions

which determine whether or not the doors should

be one way or the other are according to the way

you want the bed. The principle that we work on

is to keep the bed from being against the wall. If
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it is up against the wall you cannot make it up

from but one side, and the object is to try and

throw the bed nearer the center of the room; that

also means that you move less furniture.

Mr. TOWNSEND.—Plaintiff rests.

Defendant offered in evidence the prior art

patents pleaded in the answer. They are as fol-

lows:

As Defendant's Exhibit ^^A," patent issued to

Arnaud, No. 84,466, on December 1, 1868.

As Defendant's Exhibit ^'B," patent to Pabst,

No. 189,776, April 17, 1877. [40]

As Defendant's Exhibit ^^C," patent to Meissner,

No. 277,046, dated April 18, 1883.

As Defendant's Exhibit ^^D," patent issued to

Euggles, No. 748,563, dated December 29, 1903.

As Defendant's Exhibit ''E," patent to James,

No. 700,501, dated May 20, 1902.

As Defendant's Exhibit '^F," patent to James,

dated April 5, 1904, No. 756,371.

As Defendant's Exhibit ^'G," patent to James,

No. 825,840, dated July 10, 1906.

As Defendant's Exhibit ^'H," patent to James,

No. 828,481, dated August 14, 1906.

As Defendant's Exhibit ''I," patent to Merrill,

No. 854,171, dated May 21, 1907.

As Defendant's Exhibit ''J," patent to Merrill,

No. 886,622, dated May 5, 1908.

As Defendant's Exhibit ^^K," patent to Merrill,

No. 972,462, dated October 11, 1910.
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As Defendant's Exhibit ''L," patent to Jordan

No. 892,668, dated July 7, 1908.

Defendant also offered in evidence as Exhibit

''M," patent No. 966,898, dated August 9, 1910, as

showing the state of the art.

Defendant then offered in as Exhibit ^^N'' copy

of agreement dated April 15, 1921, and referred to

in Paragraph V of the bill of complaint.

TESTIMONY OF NEIL SINCLAIR, FOR
DEFENDANT.

NEIL SINCLAIR, called as a witness for de-

fendant, after being duly sworn, testified as follows

:

[41]

I am vice-president and general manager of de-

fendant. Rip Van Winkle Wall Bed Company.

That concern is located at 792 22d Street, Oakland,

California. I have been in the wall bed business

ever since 1917. The Rip Van Winkle Wall Bed

Co., the defendant in this case was incorporated on

June 10, 1919. It had been a partnership prior to

that, and it was merged into a corporation at that

time. In the year 1920 we were manufacturing the

wide-door type of bed, the two-door type, and the

recess,—those three beds.

Q. With respect to the two models that are on

his Honor's desk, were you manufacturing either

or both of those at that time?

A. We were manufacturing the one known as the

Duplex we were not manufacturing the Ideal.

We first heard of the patent here in suit, some time
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in Ma}^, 1920. Mrs. Anderson wrote us a letter at

that time asking us for an accounting, and threaten-

ing to bring a suit for an accounting and damages.

We had been manufacturing the Duplex type of

bed about six months prior to the receipt of that

notice. We didn't loiow what to do for a while as

a result of that notice of infringement; we con-

sidered the proposition; we had no means to fight

a suit; it would have ruined us, it would have

ruined our credit at that time ; we had no means of

consulting a patent attorney, a reliable patent at-

torney, and so we decided that the best thing to do

would be to take out a license, if possible, under it,

and so I wrote to Mrs. Anderson asking her if

such a thing would be possible. On December 13,

1920, we entered into a license agreement, in San

Diego. That is a copy of the license agreement at-

tached as an exhibit to my affidavit and introduced

in evidence this morning. [42]

Our reason for entering into that license agree-

ment under the Anderson patent was to prevent a

lawsuit. At that time it was absolutely impossible

for us to maintain a suit, or a defense, and we

figured that the best way out of it would be to take

out a license and pay her a nominal royalty and go

ahead manufacturing the bed. I had several in-

ventions at that time, and my inventions were all

assigned over to the Rip Van Winkle Wall Bed

Co. Under the license obtained from Mrs. Ander-

son, royalties were paid until the agreement was
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assigned to the Holmes Bed Manufacturing Co.

After that we paid royalties to the Holmes Manu-
facturing Co. until February of 1925.

Q. What types of beds did you pay royalties for?

A. The Duplex type.

Q. Any other type"?

A. No, sir. We commenced manufacturing the

other type known as the Ideal type early in 1921.

We have been manufacturing that type almost

continuously since that date. No demand was ever

made on us for royalties under any other type than

the Duplex type by Mrs. Anderson or by Holmes.

I had no conversations with Mrs. Anderson prior to

the alleged assignment to Holmes with respect to

the Ideal type. I did have a conversation with

someone connected with the Holmes Bed Company,

during the period of time we were paying royalties

to Holmes, with respect to the Ideal type. The

Ideal type was mentioned several different times.

I spoke to Gene Holmes. He is the manager and

possibly the president of the Holmes Manufactur-

ing Co. I don't know what office he holds. I first

spoke to Gene Holmes about the Ideal type of bed

some time in 1923, as near as I can remember. We
discussed another company that was making a simi-

lar type of bed in Los Angeles. [43]

Q. Did you say anything to Mr. Holmes about

your manufacture of the Ideal type ?

A. Yes, he knew we were manufacturing it right

along. At the time of that conversation referred to

with Mr. Holmes we were paying royalties under
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the Duplex type to Holmes. We sold these two

types of wall beds principally on the Pacific Coast,

the three Pacific Coast States, California, Oregon

and Washington. We sold the Duplex type only in

the territory covered by the license—Northern Cali-

fornia, Oregon and Washington. We had other

states, but we did not sell in them. We never sold

the Duplex bed in Southern California, around

Los Angeles, which was out of our territory. The

Ideal type of bed was sold anyw^here we could get

a buyer. It was sold in Southern California.

The Holmes Company, one of the plaintiffs in this

case, had its principal place of business in the City

of Los Angeles. We were selling the Ideal bed in

Southern California, in Los Angeles. My concern

and the Holmes concern were competitors in Los

Angeles. The first conversation with Mr. Holmes

respecting the ideal type of bed occurred in 1923,

some time during that year, I believe. I discussed

personally with him on numerous occasions the

Ideal type of bed. I was present at their associ-

tion meeting, a so-called association meeting of

Southern California wall bed dealers. Our beds

were discussed at that time, the various beds. At

that time they were endeavoring—the association of

Southern California wall bed dealers was endeavor-

ing to have us join the association. One of the

things to be taken up at that association meeting,

had we reached the point where we agreed to go

into the association, was the price at which these

various beds were to be sold. [44]



vs. Verne L, Holmes et al. . 51

(Testimony of Neil Sinclair.)

The price at which the Ideal was to be sold was
discussed at that meeting, that is, it was tentatively

discussed at that meeting. There were two meetings

held. At the first meeting there were present Mr.

Gene Holmes, of the Holmes Wall Bed Co.; Mr.

Poole, of the Murphy Wall Bed Co. of Southern

California; myself, and one of my directors, and

also the secretary of the Association. That meeting

occurred in Los Angeles. At the time of that meet-

ing we were paying royalties for the Duplex type.

I have been engaged in the wall bed business since

1917. I have a very fair knowledge of the wall bed

business. I am familiar with different types of wall

beds made by the different concerns. My famili-

arity does not extend throughout the United States.

I could not say what they are doing in the East, in

the different lines. I am familiar with the Pacific

Coast territory—^have been quite familiar with it

ever since 1921 or 1922. In my experience in the

wall bed industry on the Pacific Coast, there are

many other concerns that manufacture beds which

are substantially the same as your type.

I have sought patent protection on the type known

as the Ideal type. We were sued by the Murphy

Wall Bed Co. on that device and we employed

counsel to defend us. I have an application pend-

ing in the Patent Office covering the Ideal type of

bed which has not yet been issued.

The method that my company follows in securing

leads and obtaining orders for wall beds is as

follows

:
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We subscribe to the Building Trades journals.

In these building trades journals, building permits

are published. Prom those building permits we
select such buildings as we think will use wall beds.

Our salesmen then call upon the owners, the [45]

architects or the builders of these buildings, homes

or other buildings, and we try to induce them to

become interested in our line. If we succeed in

doing so, we check the plans with the builder and

offer suggestions. Those suggestions are, for in-

stance, if the opening is close to the wall, we always

suggest that the opening be placed farther from the

wall, so that when the bed is brought into the room

the bed will always be swung away from the wall,

and thereby give a little more accessibility from all

sides. If the bed is swung toward the wall, it

renders one side of the bed useless. In our type of

two-door beds, one door is hinged and the other door

on which the bed is hung is pivoted. We always try

to insist on the builder putting the pivoted door on

the side of the opening farthest from the side wall,

so that the bed will be thrown out of the opening

and away from the wall, rather than toward it.

Q. From your answer, I understand that you have

the opportunity of examining the plans before the

installation is made.

We always check over the plans before an instal-

lation is made. That is always one of the duties

imposed upon us by the sale, that we check those

plans and give them our expert opinion as to how
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those openings should be made, and where they

should be placed, if possible, any changes made.

Q. Now, you said something about going over the

plans with respect to the openings, and about mak-

ing certain suggestions : To whom were these sugges-

tions made? A. To the builder.

I am familiar with the Anderson patent which

has been introduced in evidence in this case as Ex-

hibit 1 . I have a model which represents the draw-

ings of that patent. The model [46] is made in

exact accordance with the drawings of the Anderson

patent.

The COURT.—Do you want to introduce that?

Mr. BOYKEN.—I want to introduce this in evi-

dence, because it is a little different from the other.

I will introduce it as Defendant's Exhibit ''0,"

model of Anderson patent.

(The model was here marked Defendant's Exhibit

I am also familiar with the patent introduced in

evidence as Exhibit "G,'' known as the James pat-

ent. I made a model in accordance with the James

Patent, Exhibit "G:' It is made just exactly ac-

cording to the drawings and specifications of the

James patent.

Q. Will you step down and explain the operation

of the models which represent the Anderson patent

and the James patent? I may pause to say that

I want to introduce the model of the James patent

in evidence and marked Defendant's Exhibit ''P."

(The model was here marked Defendant's Exhibit
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A. The Anderson patent consists of two openings

in the wall, with the door hinged on one side of the

opening and a door centrally pivoted within the

remainder of the opening, and a bed fastened se-

curely to the back of that centrally-pivoted panel or

door. The James patent consists of an opening in

the wall, a side-hinged door, a centrally-pivoted door

closing the remainder of the opening, and a stave

fastened to the back of the centrally-pivoted panel.

Q. As a practical wall-bed man, I am going to

remove the bed from the back of the panel

of the Anderson patent, and ask you to install

the bed in the model of the James patent, I having

previously removed the stave from the back of the

panel on the James patent model. [47]

Mr. Townsend objected to the question, but was

overruled and excepted.

A. I have done so.

Q. How do you attach the bed to the back of the

door on the James model ? A. By means of bolts.

Q. What is the position of the bed with respect to

the panel door?

A. It overhangs one side of the opening; it pro-

jects past one edge of the door.

Q. What was the mode of operation of the James

model after the bed is attached to it?

A. The mode of operation is swinging the bed on

a centrally-pivoted panel from the room side of the

room into the closet side.

Q. As a practical wall-bed man who goes over

j)lans and makes suggestions as to the better ar-
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rangement of doorways and the mounting of doors,

do you find any diflficulty in making that substitu-

tion'? A. None, whatever.

Q. I understand that the James model, which you
made in conformity with the James patent, has a

stove attached to it instead of a bed ? A. Yes, sir.

Q. The stove which is now attached to the model

of the James patent in substitution for the bed, is

that approximately the size stove which the James

patent shows? A. Yes, it is.

Q. Have you seen any installation of a stove at

the back of a door in this general arrangement in

any apartment house [48] where you have been ?

A. I have.

Q. Where did you see it? A. In Los Angeles.

Q. Where was that?

A. I will have to refer to my note-book, because

I can't remember the name. It was in the Per-

cival Apartments, 845 South Hill Street, Los An-

geles.

Q. Did you observe the arrangement of the stove

and the doors at that place ?

A. I did. They are just opposite to what they

are on that one.

Q. What do you mean by that?

A. In the James patent, the stove is fastened on

the centrally-pivoted door, and the centrally-pivoted

door is next to the side wall of the room. In the

apartment house, the Percival Apartments, the stove

is on the door farthest removed from the wall. [49]

Q. Do I understand from your testimony that in
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the apartment house which you saw the stove is on
the left side?

A. No, I will have to change that; it is just ex-

actly as that is, except that the wall is on the other

side next to the side-hinged door.

Q. I don't quite understand that. Will you point

out what you mean?

A. The James patent has a wall here which we
have left off for convenience.

Q. Which way does that wall run?

A. It runs at right angles to the opening. If this

book represented the wall, that w^ould be the position

of the stove in relation to the wall. In the Percival

Apartments, the side-hinged door is adjacent to the

wall, and the stove is on the other door, which is

centrally pivoted.

Q. What is the size of the stove in the Percival

Apartments, as against the size of the stove in the

James model which you have?

A. It was considerably larger. It was nearly as

wide as the door, and square.

Q. What was as wide as the door?

A. The stove was nearly as wide as the door and

considerably deeper than is shown in this model.

In order for it to swing into the room, this stove

would swing in the room without opening the side-

hinged door; but in the apartment which I saw, it

was necessary to open the door, because this stove

projected 15 inches from this door as it swung into

the room.
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Q. Have you any other illustration to show us just

what you mean?
A. I have built an addition on this.

Q. How does the model operate with that addi-

tion there? A. The same as before.

Q. What is the difference between the model as it

originally was and with the addition ?

A. The difference now is that the stove is larger

than before.

Q. How is the stove shoAvn in the James patent?

A. No wider than the door. [50]

Q. And the addition, as I understand it, is some-

thing that you have added ?

A. Yes, and it is wider than the door. I made

that, however, in accordance with the specifications

of the James patent, which I interpreted as giving

me the right to make the stove just as large as it will

operate.

Q. Will you indicate the portion of the James

patent you have just referred to, and read the same

into the record?

A. I will read from line 29, page 2:

^'The compartment 2 may contain the usual

kitchen facilities, such as a sink 26 and shelves

27, and when the swinging closure is moved to

bring the stove into said compartment, said

stove may extend alongside the sink into the

space between the sink and shelves, so that prac-

tically all the space in said compartment will

be utilized.'^

Q. How is that portion of the description of the
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James patent shown in the addition to that model

which you made?

Mr. TOWNSEND.—We object to that, your

Honor, because the part that he just said must be

self-explanatory as shown by the drawings in the

patent. To try to interpret this excerpt by refer-

ence to a self-serving model is improper.

The COURT.—Objection overruled.

A. It is shown here.

Mr. BOYKEN.—Q. In what way? What does

it do there which is different from that shown in the

James patent?

A. It now projects beyond one edge of the panel

door.

Q. What projects beyond one edge of the panel

door?

A. The stove projects beyond one edge of the panel

door.

Q. How is it located when it is within the open-

ing?

A. It is located between the sink and the shelves.

The shelves are beyond this point. I did not show

that in the model, because I thought that could be

understood. The stove is now located between the

[51] sink and shelves.

Q. With respect to the width of this door, how is

the stove changed in that addition from what it was

in the James patent?

A. It is wider and projects past the edge of the

door.

Mr. BOYKEN.—We introduce the larger stove
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in evidence as our next exhibit. The understanding

is, of course, that the James patent does not show

that extra-size stove. That is merely there for illus-

trative purposes, and in accordance with the descrip-

tion of the James patent.

(The stove was here marked Defendant's Exhibit

Q. In your previous testimony you said something

about an association meeting at Los Angeles. What
association was that '?

A. It was an association meeting of the wall-bed

manufacturers in Los Angeles, the principal wall-

bed manufacturers in that city.

A. Gene Holmes; Mr. J. O. Poole; also the sec-

retary of the association; also Mr. Eafael, of the

Murphy Wall Bed Company of Los Angeles ; myself

and Mr. Harms, one of my directors.

Q. You referred to Mr. Gene Holmes. Is he con-

nected with the plaintiff company'?

A. Yes, one of the plaintiffs.

Q. Were there later meetings of that association ?

A. Some time during April, I think it was, or

possibly the latter end of March, there was another

meeting.

Q. Was either Mr. Holmes or anyone from the

Marshall & Stearns Company at that later meeting?

A. Mr. Holmes himself was not there, but he had

his sales manager representing his company at that

meeting; the Marshall & Steams Co. was repre-

sented by their manager in Los Angeles. [51a]

Q. Who was present on behalf of your company?
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A. I was present.

Q. Did you also attend other meetings besides

that ? A. Those are the only two I ever attended.

Cross-examination.

Mr. TOWNSEND.—Q. Mr. Sinclair, with refer-

ence to the so-called James model, the construction

there shown and the manipulation of the two devices

that you have called the big stove and the little stove

simply represents your own interpretation you put

upon James? A. Yes, sir.

Q. And that applies, likewise, to the internal

arrangement of the folding table within the closet?

A. The sink is present in James.

Q. You do not find anything in the James patent

that makes an article of furniture detachable, do

you? A. No, sir.

Q. You do not find anything in the James patent

that makes an article of furniture detachable, do

you? A. No, sir,

Q. As a matter of fact, there is hardly anything

that is more [51b] fixed in its position than a

stove, and particularly a gas stove, as shown in the

James patent : It not that true ?

A. The stove is fixed solidly to the door.

Q. And in the gas stove, did not James provide

that that stove should be fixed permanently, and

immovably to the back of the James panel, receiving

its gas through a pivotal hollow connection ?

A. Yes, I think so.

Q. In regard to the James installation that you
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say you saw at one time or another in the Percival

Apartments at Los Angeles, where there was a stove

attached to a panel, how did I understand you to

say that that panel carrying the stove was positioned

with respect to the opening and the adjacent wall?

A. It was pivoted on that side of the opening

opposite from the side wall.

Q. Opposite from the side wall?

A. Yes. The hinged door was adjacent to the

side wall.

Q. The hinged door was up against the side wall ?

A. Yes, sir.

Q. By the side wall, you mean the wall where it

was at right angles to the plane of the opening?

A. Yes, sir.

Q. Have you ever seen a pivoted stove placed in

a corner adjacent to the side wall?

A. No, I never have.

Q. When did you first hear of the so-called James

patent? As I recall it, counsel has not identified

which James patent it is, but with respect to the

James patent you have been talking about, when did

you first hear of the James patent?

A. Two or three years ago.

Mr. BOYKEN.—I would like to interrupt to say

that I referred to the James patent. Defendant's

Exhibit "G,'' and that this model represents the

James patent. Defendant's Exhibit ^^G."

Mr. TOWNSEND.—Q. Can you fix with any

more definiteness when you first heard of this James

patent ?
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A. Approximately [52] at the time we were

involved in a suit with another wall bed company.

I had occasion at that time to examine a number of

wall bed patents and the prior art, and at this time

this came forcibly to my attention.

Q. The litigation you refer to is the Murphy
litigation, to which we have made frequent reference

to-day? A. Yes.

Q. And when the exigencies of that suit arose, you

discovered the James patent, did you ?

A. I had known about, but I had never studied it

carefully before that. I had always knew of the

James patent.

Q. You had known of the James patent for a long

time?

A. No, not the patent, itself, but I knew there

were patents by James on stoves on doors.

Q. But you never took occasion to look them up ?

A. No.

Q. Your attention was first called to it in 1923?

A. About 1922.

Q. In 1922? A. Yes, sir.

Q. With regard to the James patent. Exhibit

^^G," No. 825,840, did you observe that in the James

patent. Fig. 4 in the drawing, the stove is placed on

the revolving panel that is immediately adjacent to

the side wall? A. Yes, sir.

Q. As a matter of fact, that would not permit any

overlapx)ing of any wall for any kind of a bed, or

for any other article, would it?
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A. Not if you designed it exactly according to

that drawing.

Q. You could not put a double bed on it, could

you?

A. Not in that drawing, no, not according to that

plan.

Q. How much earlier than 1922 or 1923 had you

heard of James' stove patents?

A. I could not say.

Q. Did you know of them at the time you took

your license from Mrs. Anderson in December, 1920?

A. I do not believe I did.

Q. But probably you became familiar with them

shortly afterwards?

A. It was around 1922. I had no occasion to

study them [53] closely up to that time.

Q. May I ask you why, if this James patent is so

obviously a variation of the Anderson, that you con-

tinued to pay royalties under the Anderson patent,

in the face of this James patent?

A. To keep out of litigation; it was cheaper to

pay a royalty.

Q. Litigation with whom ?

A. Over the Anderson patent. They had threat-

ened me with suit. It was cheaper to pay royalty

of $1 a bed than it was to fight an expensive lawsuit.

Q. You were never threatened by the owners of

the James patent, were you?

A. No, I never was. They happen to be the

Holmes Wall Bed Co.

Q. That was much later, though, was it not ?
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A. I think the Holmes Wall Bed Company came

into possession of the James patent at the time of

the license from Anderson.

Q. You had no license under the James patent,

had you? A. No.

Q. You always assumed you were paying royalties

on the Anderson patent ? A. Yes, sir.

Q. And your license specified the Anderson pat-

ent, did it not ? A. Yes, it did.

Q. You were familiar with the fact that James

was quite a prolific inventor, were you not ?

A. Only in a general way.

Q. He was a Los Angeles operator?

A. Yes, sir.

Q. Do you not know that he had a line of entirely

separate and distinct patents on wall beds, separate

and distinct from his stove patents ? You are aware

of that, are you not ?

A. I am now; I was not aware of that until re-

cently, that he had so many patents.

Q. I understood you to say that you had no patent

on your ideal structure ?

A. I have a patent application pending.

Q. You have merely a patent application pending

on your ideal structure ? A. Yes, sir.

Q. You have no issued patent that covers that

structure? A. No, sir. [54]

Q. You referred in your direct examination that

you were sued by Murphy on that device; I under-

stood you to indicate one or the other of the models

upon the Judge's bench, Plaintiffs' Exhibit 8, the
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Duplex, and Plaintiffs' Exhibit 9, the Ideal. If I

am correct that you were referring to one or the

other of those models as representing the structure

that you were sued upon in the Murphy suit, will

you please indicate to the Court which one it was ?

A. It was the Ideal.

Q. The Ideal structure represented by Plaintiffs'

Exhibit 9, indicates the structure that was involved

and in issue in the Murphy suit ? A. Yes, sir.

Q. You described the method of doing business

and of getting business, in getting certain lists and

permits, and then examining those permits to see

who were the likely prospects, and then calling upon

the trade and endeavoring to solicit the sales of your

products: That is practically the method followed

by all wall bed concerns, is it not?

A. I think so.

Q. I suppose also that in this work you have come

into active competition with the Marshall & Stearns

salesmen trying to do the same thing, and accom-

plish the same rules that you were trying to ac-

complish? A. Yes, sir.

Q. I understood that prior to the time that you

entered into your agreement with Mrs. Anderson in

December, 1920, for a license, that you had not con-

sulted a patent attorney or lawyer versed in the

patent law.

A. No, w^e had not consulted anyone.

Q. You had had no use up to a time as late as

December, 1920, for the services of a patent lawyer?

A. No, sir.
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Q. And that you really entered into this agree-

ment as a sort of an easy way of getting out of what

you thought might be a bad difficulty ?

A. Yes, sir. [55]

Q. When did you first consult a patent lawyer

with respect to patent matters?

A. I have taken out patents ever since 1915.

Q. Had you done that yourself, or had you a

patent lawyer?

A. I had a patent solicitor do that,—several of

them.

Q. Who was your patent solicitor?

A. I had different firms do it for me.

Q. Just specifically, what patents had you han-

dled from 1915 and who had represented you in

the Patent Office?

A. I had a patent taken out by Munn & Oo,,

the first one I have ever taken out ; and also Wright

& Chun, of San Francisco, had taken out patents

prior to this time for me.

Q. Did they relate to wall beds ? A. Yes.

Q. You refer to Francis M. Wright?

A. Yes, sir.

Q. He is not only a patent lawyer, but he is an

attorney at law, as you know, is he not?

A. Well, I didn't know that.

Q. Mr. Wright was a member of the bar of this

court, and has been for a great many years: You
know that, do you not?

A. No, I didn't know that.



vs, Verne L. Holmes et al. 67

(Testimony of Neil Sinclair.)

Q. Had you had this work with Mr. Wright prior

to or subsequent to December, 1920?

A. I know of one patent that he took out prior

to 1920 for me; there may have been others, I

don't remember now.

Q. That related to wall beds, did it?

A. Yes; there were several applications made
but dropped.

Q. Al] related to wall beds?

A. All relating to wall beds.

Q. And that was subsequent to your incorpora-

tion, was it? A. Yes.

Q. You state that no royalties were ever paid

to Mr. Anderson or to the Holmes Company on

the Ideal structure. A. No, there were not.

Q. Do you know whether that fact was known

to the Holmes Company or to Mrs. Anderson?

A. Surely. [56]

Q. In what way was it known to them?

A. Well, I don't know just exactly how to an-

swer that. They knew that I was only paying it

on the Anderson type of bed.

Q. Mrs. Anderson was in San Diego at all times,

and the Holmes Company were in Los Angeles

at all times, and you were in Oakland, here, at all

times; how did you bring to their attention the

fact that you were putting out the Ideal bed and

were not paying them any royalty on it?

A. Our beds were named. We had a name for

every bed. The Ideal type is called the Ideal.
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In putting in our reports we referred to them as

Duplex, if I remember rightly.

Q. Is it your recollection now, or have you any

records to show that you reported to the licensors

that you were paying royalties on Duplex, only?

A. I think so, yes; I am not sure that I referred

to it by name, but I think we did.

Q. How did you make payments of royalties

—

by checks accompanied by letters?

A. By check.

Q. Did the check, itself, show any designation

as to what type of bed it was on?

A. I think it did; I think we always noted on

the check what the payment of the check was for.

Q. But did it designate what the type of bed

was?

A. I would have to look at one of the checks to

see.

Q. You don't remember now?

A. No, I don't remember.

Q. You are not prepared to state definitely that

it did, are you?

A. No, I am not, because I personally did not

draw the checks.

Q. Were those checks accompanied by letters in

their transmittal?

A. Sometimes they were and sometimes they

were not.

Q. Did any correspondence you ever had with

Mrs. Anderson, or the Holmes Manufacturing Co.,

specify Duplex bed or Ideal bed, or either?
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A. I think they always specified the Duplex bed.

Q. Don't you know, as a matter of fact, that they

never did [57] anything of the kind?

A. No, I do not.

Q. Don't you remember that every check you

sent was simply a check for royalties, and it never

specified the type of bed?

A. I don't know that; that may be so, but I

don't remember.

Q. Can you produce the correspondence accom-

panying the transmittal of checks in payment of

royalties ?

A. I can produce the checks, a good many of

the checks.

Mr. TOWNSEND.—If this question becomes

an issue, we will call on the defendants to pro-

duce the correspondence referred to.

Q. How did Mr. Holmes, or either of the Holmses,

or the Holmes Company, or Mrs. Anderson, know

that you were not paying royalties on the Ideal,

but were only paying on the Duplex? Was that

notice in writing, or was it orally ?

A. I cannot remember right now. I think, how-

ever, with a little time, I could think up a reason

why they knew we were paying only on Duplex.

Right at the present time I cannot remember a rea-

son, but I think there are reasons.

Q. You have made this an issue, and you have

been examined upon it; haven't you given it some

thought before coming on the witness stand ?

A. Not on that angle of it.
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Q. As to the reasons why they knew, according

to your opinion, that you were not paying royalties

on Ideals.

A. I think they knew I was not paying royalties

on Ideals all the time, but the point never came up.

Q. What is the basis of your assumption ?

A. That they never considered it was a Duplex

bed—an Anderson bed.

Q. What is the basis of that assumption?

A. I never considered it myself in any way the

equivalent or type of Duplex at all, and I suppose

they took the same view.

Q. That is merely a supposition on your part,

that they did not consider it within the Anderson

patent ?

A. Yes, I figured [58] they viewed it the same

way as I did.

Q. It was merely an assumption on your part

that they knew you were not paying royalties on

the Ideal?

A. I think they knew I was not paying royal-

ties on the Ideal. I am not positive.

Q. You don't know what they did know about

it?

A. No. I am confident they did know.

Q. You have no written memorandum on the

subject, so far as you can recall at the present

time, have you? A. No.

Q. Or in your possession? A. No.

Q. Did you ever try to buy the Anderson pat-

ent?
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A. I don't think I bought it, no, not outright.

Q. What do you mean by that? Did you ever

try at all?

A. Only on the license arrangement.

Q. You mean you tried to get a license for a

greater territory than you had by this agreement

and license of December, 1920?

A. I did get a right to a greater territory.

Q. Greater than the license itself?

A. I had an option on the whole United States

at one time.

Q. I am speaking of that very point. You did

at one time have an option on the Anderson patent

for the entire United States? A. Yes.

Q. It is a fact, is it not, that on your failure

to take up that option the patent was taken over

by the Holmes Company?

A. Let me modify that. I say the whole United

States, there were some exceptions to the entire ter-

ritory of the United States. The State of Colo-

rado and Southern California were licensed out al-

ready, as was also the license we held and which is

in evidence, here.

Q. Subject to all outstanding licenses on the An-

derson patent, you were to get the rest of the United

States? A. Yes.

Q. When was it you got that option ?

A. I got that option the [59] same day that I

got the license. It cost me $3. I thought it was

a good buy, to take a chance.

Q. You got the option in December, 1920?
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A. Yes, sir.

Q. What did that option call for in the way of

purchase subject to any outstanding licenses?

A. It called for a minimum payment of $1,000 a

year for the whole United States.

Q. And a total payment of w^hat?

A. That was all, just a $1,000 a year minimum
royalty.

Q. You failed to take up that, and, as appears by

the assignment of April 15, 1921, the Holmes Com-

pany bought that patent for $20,000; that is the

fact, is it not ? A. I think so, yes.

Q. You sought a renewal of that license, didn't

you? A. I did.

Q. And you had a number of letters passing

back and forth, and also wires, to Mrs. Anderson,

requesting an extension of the option, did you

not?

A. I think I had one letter, and I got an option

for 30 days longer from Mr. Anderson; however,

it would not have been legal, because Mrs. Ander-

son did not give it; it was just his assurance that

the option would extend that much longer.

Q. I show you a letter dated April 8, 1921, pur-

porting to be signed by you for the Rip Van Winkle

Wall Bed Company, addressed to Mrs. Ruth B. An-

derson, and ask you if you recognize that as your

signature? A. Yes, that is my signature.

Q. That is the regular letter-head of your com-

pany, as of that date, is it not? A. Yes, sir.
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Q. And do you remember sending that letter to

Mrs. Anderson?

A. Yes, I remember it.

Mr. TOWNSEND.—I ofPer this letter in evi-

dence, your Honor, as Plaintiffs' Exhibit 10. I

will call attention to a couple of paragraphs:

PLAINTIFFS' EXHIBIT No. 10.

''There is now a hot fight on between the Mar-

shall Stearns and ourselves for business. Every-

thing new or old is designed [60] for narrow

doors it seems, but we go after the owner with the

result that we are quite successful in interesting

them. We feel that after two or three months of

this sort of thing our efforts will begin to bear

fruit. While February and March were dull

months building is looking up and we look for a

fairly good year.

''We have submitted a flat proposal to the East-

ern party to be accepted before the 12th inst. along

such lines as we feel would be acceptable to you.

Unless he accepts them before that time we must

assume that his talk was all hot air, although he

certainly seemed interested. Inclosed find check

for March (2 sales). Most all were canopy and

Recess.

"Yours very truly,

"RIP VAN WINKLE WALL BED COMPANY,
"By NEIL SINCLAIR."

Mr. BOYKEN.—I will ask opposing counsel to

also read the short paragraph omitted.

Mr. TOWNSEND.—The first two paragraphs'?
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Mr. BOYKEN.—Yes.
Mr. TOWNSEND.—There is no objection to that.

I just wanted to emphasize those particular mat-

ters. It is addressed to Mrs. Ruth B. Anderson,

2252-4th Street, San Diego, Calif., and is as fol-

lows.

^^We mentioned in a previous letter that

there were people using your two door patent

besides ourselves. We have been unable to

check a certain party by the name of Mervin

P. Ross of 1645 Stuart Street, Berkeley. He
is using this installation at the N. E. corner

of 23rd and Grove Street, Oakland. Rose is

the contractor and designer and the owner is

Mrs. B. Egenberger, 339 Hanover Street, Oak-

land.

^^Will you please write them as you see fit,

to discontinue the use of your patent and we

will then see if we cannot come to some agree-

ment with them whereby you will at least re-

ceive the [61] royalty you are entitled to.

There are one or two other jobs where we can

later adopt the same course."

And then follow the paragraphs I read down to

the conclusion of the letter.

Q. The Mervin P. Rose referred to there did not,

I presume, continue the so-called infringement,

did he? A. He used them all the time.

Q. How long?

A. Whenever he had occasion to use wall beds

he used that type.
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Q. He was just a contractor, was he?

A. Yes, contractor and designer.

Q. You were not able to stop him? A. No.

Q. At any time? A. No.

Q. In regard to this paragraph I read: ^'We
have submitted a flat proposal to the Eastern

party": You were attempting to sell that option,

were you, to someone else in the east?

A. I was attempting to sell all our patents on

a royalty to an eastern party, and we were in-

cluding our rights under the Anderson patent with

our own.

Q. As to eastern territory? A. Yes.

Q. And retaining the California territory for

yourself under the Anderson patent?

A. Oh, yes.

Q. Do you recall at about that time wiring Mrs.

Anderson as follows:

^'About ready to close with Eastern Party.

Please extend option 60 days pending comple-

tion of negotiations. Wire answer collect im-

mediately. Rip Van Winkle Wall Bed Com-

pany: Neil Sinclair."

Did you write that?

A. I think I wrote that, yes.

Q. Do you recall the answer Mrs. Anderson sent

you to that wire, reading as follows

:

^^ Double door patent has been sold outright,

but your license will be continued if you desire.

You will be advised [62] by assignees soon.

Will write from San Diego. R. H. A."
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Do you recall that wire ?

A. In a general way I recall it, yes.

Q. Then do you recall sending this wire forthwith

to Mrs. Anderson

:

^^Will Eastern option be continued? Who
are assignees? Please answer me C. O. D.

Rip Van Winkle Wall Bed Company by Neil

Sinclair."

Do you recall that wire ?

A. I think I sent such a wire as that.

Q. That is signed ^^R. V. P. Wall Bed Company";

that meant the Rip Van Winkle Wall Bed Com-

pany? A. Yes.

Q. And do you recall Mrs. Anderson's reply, as

follows

:

'^ Holmes assignee. Write them fully regard-

ing Eastern option extension."

You recall that, do you not? A. Yes, sir.

Q. Thereupon you proceeded to pay royalties

under the Anderson patent direct to the Holmes

Company? A. Yes, sir.

Q. And continued that up to the time of its can-

cellation and revocation in March, 1925 ?

A. I think we paid the last payment in February.

I think March is still due. It was unpaid.

Q. I show you an original letter signed by you,

addressed to the Holmes Company, and dated April

25, 1921, to which is attached a copy of a letter that

you apparently sent to Mr. W. D. Gibson, 627 South

Grand Avenue, Los Angeles, California, the same
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date, and ask you if you remember sending those

letters ?

Mr. BOYKEN.—I have not objected to this corre-

spondence, your Honor, but I do object to a letter

written to Mr. Gibson, who is not a party to this

suit, and he has not been mentioned in it in any way.

Mr. TOWNSEND.—My question is preliminary.

I want to find out who Mr. Gibson is. [63]

Q. Mr. Sinclair, at the time of the adjournment

last night I was showing you a letter and asking

you if you remembered it. What is your answer "?

A. Yes, I wrote the letter.

Q. Your signature is on the letter?

A. Yes, sir.

Q. Who is the W. D. Gibson, the addressee of the

letter?

A. He had been an agent of ours in Los Angeles.

Q. He was your agent down there ?

A. He was not at the time we wrote the letter.

We were having some difficulties at that time and

I think we had revoked his rights down there.

Q. The fact was that he had been your agent ?

A. He had been our agent.

Q. And he had been selling the Anderson bed

there? A. Yes, sir.

Q. And in view of the fact that he was continuing

to sell the Anderson bed you wrote this letter of

April 25, 1921, requesting him to desist?

A. Yes, sir.

Q. And he did desist as a result of that letter?
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A. As far as I know lie did—no, I don't think lie

did.

Q. Do you know whether he did, or not ?

A. I think he continued to sell them for some

time.

Q. Did you have any more correspondence with so

far as you know? A. No.

Mr. TOWNSEND.—I offer these letters as your

Exhibit 11, and 11-A. The first is dated April 25,

1921, on the letter-head of the Rip Van Winkle Wall

Bed Company, signed by Neil Sinclair, and ad-

dressed to the Holmes Disappearing Bed Company,

Pacific Electric Building, Los Angeles, California,

attention of Mr. Holmes, reading as follows : [64]

PLAINTIFFS' EXHIBIT No. 11.

^^ Oakland, Calif., 2344 Webster Street,

''April 25th, 1921.

*' Holmes Disappearing Bed Company,

Pacific Electric Building,

Los Angeles, California.

''Attention Mr. Holmes.

^'Dear Sir:

"Inclosed please find copy of notice served Rip

Van Winkle Sales Company as per our promise to

you.

"Yours very truly,

"EIP VAN WINKLE WALL BED CO.,

"NS/EP. By NEIL SINCLAIR."

(The letter was marked Plaintiffs' Exhibit 11.)

The attached copy reads as follows

:
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PLAINTIFFS' EXHIBIT No. 11-A.

^^ Oakland, Calif., 2344 Webster Street,

''April 25tli, 1921.

^'Mr. W. D. Gibson,

627 South Grand Avenue,

Los Angeles, Calif.

^'Dear Sir:

'-'As per our agreement under date of November
30th, 1920, you are hereby notified to cease the sale

of that certain wall bed installation covered and

described in letters patent 1,074,592 issued by the

TJ. S. Patent Office to Robert H. Anderson under

date of Sept. 30th, 1913. Such notice is hereby

given you following notice received by ourselves

from the owners of said patent to cease the use of

same in the territory mentioned under our contract

of Nov. 30th, 1920.

"We also serve notice upon you that you are now

manufacturing certain parts of wall beds on which

we consider claims have been allowed us on patent

applications pending in the U. S. Patent Office. We
hold this action your part to be a breach of contract.

"Yours very truly,

"RIP VAN WINKLE WALL BED CO.,

"NS/ES. By ."

(The letter was marked Plaintiffs' Exhibit 11-A.)

[65]

Q. The initials "NS'' stand for Neil Sinclair?

A. Yes, sir.

Q. You referred to the Percival Apartment
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House in Los Angeles, where you had seen a James

revolving stove ; in that apartment house were there

any wall beds?

A. I think there is a wall bed in the apartment

that the stove is in.

Q. How was that wall bed mounted and oper-

ated?

A. It was the type known as a recess or panel

bed that comes down straight into the room with-

out revolving.

Q. That was in the same room with the revolving

stove? A. With the stove, yes.

Q. In connection with the James patent, 825,840,

of date July 10, 1906, of which I understood you to

say the defendant's model was replica, with modi-

fications and reservations, you note in Fig. 4 of

this patent drawing that adjacent to the revolving

stove panel and recess provided there is an equal

recess of approximately of a length one-half the

width of the room.

A. There is an additional closet in the room.

Q'. You say an additional closet. A. Yes.

Q. That is what you call it, is it?

A. That is what I would call it.

Q. In the specifications, line 9 page 1, it says:

*'The present invention relates more particularly

to apartment construction such as is shown in my
patent 756,371, dated April 5, 1904." In the James

patent No. 756,371, which I believe is in evidence

as Defendant's Exhibit ^^P," you see, do you not,

a wall bed, 75, in Fig. 2, that bed being more clearly
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shown in Figs. 15, for example, and, I believe, 17,

on sheet 4.

A. I could not say in any of these James patents

what any of these figures refer to; they are very

complicated.

Q. You recognize that the bed shown in this

James patent 756,371 is a recess bed similar to the

one you saw in the [66] Percival Apartment, do

you not?

A. I would not be able to say that unless I gave

it more study.

Mr. TOWNSEND.—Your Honor, that is a fact

we will have to establish by other witnesses. That

is the fact, though, that I want to call your Honor's

attention to.

Q. Who is the president of the Rip Van Winkle

Wall Bed Company? A. George Osmer.

Q. How long has he been president?

A. Ever since the incorporation.

Ql. And when did you say that was ?

A. June 10, 1919.

Q. His name appears apparently on your letter-

heads that have been offered in evidence?

A. Yes, sir.

Q. George Osmer, President; Neil Sinclair, Vice-

President; and one of your letter-heads shows

L. W. Phillips, Secretary & Treasurer. Who was

L. W. Phillips?

A. He was one of the directors of the company

at one time.

Q. What was his location and business, aside

from his connection with you?
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A. He was with the company; he was actively

engaged with us in the business.

Q. Who is Mr. Osmer?

A. He is a merchant in the neighborhood of Los

Gatos.

Q. He is the father-in-law of your brother, is he

not? What is the family relationship?

A. He is the father-in-law of my brother.

Q|. Who, besides Mr. Osmer, and Mr. Phillips,

and yourself constitute the board?

A. The directors are different now.

A. I mean in 1920. [67]

Q. I show you a sheet on which there are four

drawings or enlargements, and ask you if the figure

which is marked ^'Fig. 1" and identified as ''An-

derson at one side of opening," is a correct repre-

sentation of what is there shown?

A. I think Fig. 1 illustrates the Anderson Bed.

Q. Fig. 2 has the legend, ''Anderson at other

side of opening." I will ask you the same question,

if that correctly represents Anderson at the other

side of the opening?

A. No, I don't think it does. The Anderson

patent shows it does not.

Q. Fig. 3 says, "Defendant's at one side of open-

ing"; what do you recognize by the word "Defend-

ant's"?

A. Ourselves; the Rip Van Winkle Wall Bed

<Jompany.

Q. Your Ideal ? A. Yes, sir.

Q. Fig. 4 says, "At other side of opening."
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A. Just a moment. In Fig-. 3 the bed is inopera-

tive. This bed should be flush with the edge of this

door, or to one side of it. This door is inoperative,

it could not be opened. Pig. 4 is substantially

correct. Of course, that is an immaterial point,

but I draw it to your attention.

Q. Is not Fig. 3 with the defendant's bed in the

recess? A. Is this the door?

Q. Yes.

A. Then it is inoperative; this should be over

here.

Q. In other words, the hinged door should be

over and open inwardly?

A. Outwardly. Is this in the closet?

Q. Fig. 3 is in the closet?

A. Then I beg your pardon ; that is all right.

Q. Fig. 3 is substantially correct? A. Yes, sir.

Q. And Fig. 4 is substantially correct?

A. Yes, sir. [68]

Mr. TOWNSEND.—Now, if your Honor please,

I would like to offer this drawing as Plaintiffs'

Exhibit 12 for comparative illustration of the two

devices, and as illustrative of the witness' testi-

mony.

To this defendant objected but the Court over-

ruled the objection. Defendant excepted.

Redirect Examination.

Mr. BOYKEN.—Q). On your cross-examination

yesterday, Mr. Sinclair, you were asked your rea-

son for stating that Mr. Holmes and the Holmes

Wall Bed Company of Los Angeles knew that no
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royalties were being paid on the Ideal type of bed

;

now I will ask you when your company first estab-

lished a branch in Los Angeles?

A. In the early part of June, 1923.

Q. What type of bed was on display at that time

in your place in Los Angeles?

A. We featured the Ideal almost exclusively.

Q. And did you do so continuously up until the

time this suit was filed?

A. With an intermission we did.

Q. How was the display of the Ideal bed ar-

l^anged in Los Angeles from the time that you first

opened your place of business there?

A. The Ideal was placed in such a position that

it would strike the eye immediately upon entering

the show-room.

Q. What kind of a show-room did you have in

Los Angeles? A. We had a main floor.

Q. How close was it to the street?

A. Right on the street, adjacent to the sidewalk.

[69]

Q. Did you sell any great number of Ideal beds

in Los Angeles since 1923 ?

A. Hundreds of them.

Q. Were you in competition with the Holmes Bed

Manufacturing Co. since 1923?

A. Yes, in direct competition with them.

Q. During the period of time you were selling the

Ideal bed in Los Angeles, were you paying royalties

on the Duplex type to Holmes? A. Yes, sir.

Q. Did Holmes have a copy of your license agree-
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ment under the Anderson patent to sell Duplex
beds? A. Absolutely.

Q. And he had it at the time you were selling

Ideals in Los Angeles? A. Yes, sir.

Q. Was any demand made during the period of

time you were selling Ideal beds in competition with

Holmes in Los Angeles for a royalty on the Ideal

bed in Los Angeles ? A. No, sir.

Q. By anyone? A. No, sir.

Q. Certain letters have been introduced in evi-

dence concerning the Anderson patent during the

period that you were a licensee. Are there any

other letters between yourself, for your company,

and Holmes during that same period of time?

A. Yes, sir.

Q. I show you two letters, or at least copies of

two letters one dated May 21, 1921, written to the

Holmes Disappearing Bed Co., Los Angeles, and

signed by yourself, and ask you if that is a copy of

a letter you wrote on or about the date it bears?

A. Yes, I wrote this letter ; it is a copy of a letter

[70] I wrote.

Q. I will ask you the same question with respect

to the second letter, dated June 10, 1921.

A. Yes, that is a copy of a letter I wrote.

Mr. BOYKEN.—We offer the letters in evidence

and ask that the first of the two letters dated May

21, 1921, be marked as Defendant's Exhibit "R'';

and that the second letter, dated June 10, 1921, be

marked as Defendant's Exhibit ^^S." They are
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short letters, and I would like to read them. The
first one reads as follows

:

DEFENDANT'S EXHIBIT ^^E."

^^2344 Webster Street,

'^May 21st, 1921.

^^ Holmes Disappearing Bed Company,

Pacific Electric Building,

Los Angeles, California.

*^ Gentlemen:

^^We have plans laid for a selling campaign in

this territory while there is still some activity in the

building line. Isn't it possible for you to grant us

a license to sell the Anderson door installation for a

period, sufficiently long, to justify us spending some

money to feature it ? We are also somewhat handi-

capped by the fact that three other bed companies,

not including the Marshall & Stearns, are selling

the same thing without the necessity of paying off

royalties. There is little use of us saying anything

to them or to their customers unless you should care

to back us up and as it is now we are both losing

money. Our principal competitor, with this in-

stallation (the only one they use) sell a wall bed

equipped with a coil spring in some cases less than

$30.00. Such a price belittles the patent and you

can see what a chance we have of competing with a

company like that. Please let us hear from you in
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regard to this matter if it is possible for you to do

so at this time. [71]

''Yours very truly,

^'RIP VAN WINKLE WALL BED CO.,

^'NS/EP. By ."

(The letter was marked Defendant's Exhibit

Q. That is a letter that you sent to Mr. Holmes on

or about May 21, 1921 ? A. Yes, sir.

Mr. BOYKEN.—The letter dated June 10, 1921,

reads as follows

:

DEFENDANT'S EXHIBIT ''S."

''2344 Webster Street,

"June 10th, 1921.

"Holmes Disappearing Bed Co.,

Pacific Electric Building,

Los Angeles, Calif.

"Gentlemen:

"Inclosed please find $10.00 for royalties on two

installations for May.

"The parties who are using the Anderson patent

movement are the California Wall Bed Company,

155-165 13th Street, Oakland and the Macauley

Foundry Co., 6th & Carlton Streets, Berkeley. The

Marshall & Stearns Company have used a few but

do not show same in their display room or make any

special effort to sell them.

"Yours very truly,

"RIP VAN WINKLE WALL BED CO.,

"NS/EP. By ."
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(The letter was marked Defendant's Exhibit

Q. That is a letter you wrote to the Holmes Dis-

appearing Bed Co. on or about the date it bears?

A. Yes, sir.

Q. Have you any correspondence from the Holmes

Disappearing Bed Company or any individual mem-
ber of that company, showing that Mr. Holmes or

someone else visited your display room in Los

Angeles ?

A. I have a telegram from Gene Holmes dated

June 15, 1923, in which he states that he has visited

our representative in Los Angeles. In order to do

so, he must have visited our show-rooms there. [72]

Q. Have you that telegram with you?

A. Yes, I have that telegram. At least I did have

it in my pocket. Yes, here it is.

Q. Did you receive that telegram on or about

June 15, 1923? A. Yes, sir.

Mr. BOYKEN.—We offer the telegram in evi-

dence and ask that it be marked Defendant's Ex-

hibit ^^T." It reads as follows:

DEFENDANT'S EXHIBIT ^^T."

''We called on your representative here in refer-

ence to joining our association and he stated same

was up to you Your co-operation advisable and say

we will look after your interests Please advise

your disposition at once by wire as we desire your

representative be present at meeting next Tuesday."

(The telegram was marked Defendant's Exhibit
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Q. Mr. Sinclair, have you also made models of

your Duplex and Ideal bed installations ?

A. Yes, sir.

Q. Do these models correctly represent, as far as

it is possible to do so, in models, the two installa-

tions which your company has been making?
A. Yes, they do.

Q. What is the advantage in the Ideal bed which

I understood is your invention, over the Duplex

bed?

A. The Ideal provides an entrance into the closet

at all times, an ample entrance.

Mr. BOYKEN.—Q. Will you illustrate that by

reference to these models?

A. The Duplex type of bed is so hung that there

is about four or five inches between the side of the

bed and the jamb of the door, which is insufficient

for a person to pass through. When the bed is out,

it has, however, the full size entrance. In the Ideal

bed there is an ample entrance in the same size of

[73] an opening for a person to pass; there is, in

fact, 20 inches. When the bed is out, it has a shift-

ing movement, which throws it across the face of

the door, so that when it is out it will allow for this

door to be closed.

Q. What is it that causes that extra shifting

movement in the Ideal and which is not apparent

in the Duplex ?

A. There is a cog-wheel mechanism consisting of

a fixed pinion around which is rotated a movable
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pinion, causing the shifting of the bed across the

face of the door.

Q. Is the bed rigidly fixed to the door in the Ideal

type? A. No, it is not.

Q. How is it fastened ?

A. It is fastened to an auxiliary pivot inde-

pendent of the pivot of the door.

Q. How is the bed fastened to the door in the

Duplex type ?

A. In the Duplex type the bed is fastened rigidly

to the back of the door. It is fastened first to a rod,

and the rod is fastened rigidly to the back of the

door.

Mr. BOYKEN.—We introduce the two models in

evidence, the first one being a model of the Duplex

type of bed; we ask that that be marked Defend-

ant's Exhibit ^^U." And the model of the Ideal

type of bed as Defendant's Exhibit ^^V." [74]

(The two models were here marked, respectively.

Defendant's ^^U" and ^^V.")

Recross-examination.

Mr. TOWNSEND.—Q. You said that the bed of

the Ideal construction was not fastened to the panel ?

A. No, it is not.

Q. Do you mean that that is literally, or actually

the fact, that the bed in the Ideal is not fastened to

the panel ?

A. The bed, itself, is not fastened to the panel, no,

sir.

Q. It is carried in the panel, obviously, is it not?
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A. It is not independent entirely of the panel;
the panel is an element of the combination.

Q. What do you mean by the word ''fastened"?

A. With reference to the two models, I mean the

distance between fixedly mounted and loosely

mounted.

Q. You have used the word ''fastened" as indi-

cating rigidity against pivotally ?

A. Yes, one end rigidly mounted and the other is

shiftably mounted.

Q. That is the only difference ?

A. Yes. It can be mounted independent of the

panel ; the panel could be removed.

Q. Your counsel offered a letter of May 21, 1921,

in which the following language occurs

:

"We have plans laid for selling campaign in

this territory while there is still some activity

in the building line. Is it not possible for you

to grant us a license to sell the Anderson door

installation for a perod sufficiently long to jus-

tify us spending some money to feature it."

What did that sentence mean ?

A. That sentence means that the license that we

had under the Anderson patent was revocable on six

months' notice, and it was possible at any time to

have that license revoked ; consequently we were not

justified in going ahead and spending any money or

effort in pushing the [75] bed, unless we were

assured we were going to get some protection.

Q. The license remained unchanged throughout

its life, did it not? A. It did.
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Q. And, nevertheless, you did push the bed and

sold a great many of them, did you not ?

A. Eventually we pushed it as hard as we could.

Q. How many beds did you sell and account for

during the license period? A. I don't know.

Q. How many hundred? A. I don't know.

Q. Did you sell as many as a hundred?

A. Oh, yes.

Q. 500? A. I would say yes.

Q. A thousand? A. Possibly.

Q. In the same letter you state, ^^Our principal

competitor, with this installation, the only one they

use, sell a wall bed equipped with a coil spring in

some cases less than $30.00."

Q. Who Avas the principal competitor that you

had reference to in that letter?

A. The Macaulay Foundry Co.

Q. The Macaulay Foundry Co.? A. Yes, sir.

Q. Was that foundry selling beds ? A. Yes, sir.

Q. Under the name of the Pacific Wall Bed Com-

pany? A. Yes, sir.

Q. So it was really the Pacific Wall Bed Com-

pany that you had reference to ?

A. One of the heads of the Macaulay Foundry

Company was selling the wall bed. It was sold at

their place of business.

Q. Who was that gentleman?

A. Mr. Henderson.

Q. Do you know that the Pacific Wall Bed Com-

pany, or the Foundry Company, or this gentleman,

had a license to sell the beds that he did sell ?
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A. If they had a license, it was illegal; we took

out a [76] license under the Anderson patent

December 13, 1920, and this company was selling

beds after that period; we had at that time an ex-

clusive license under the Anderson patent. If we
had, how could the Macaulay Foundry Company
have another? That is why I don't believe they

had a license.

Q. Subsequently the Pacific Wall Bed Company
went out of business.

A. Several years afterwards, yes.

Q. There was a reply, was there not, from the

Holmes Company, in answer to this letter of May
21, 1921, a copy of which I will show you?

A. I don't remember.

Q. Do you recall that copy that I hand you as

the reply?

A. I think I received the letter. I don't re-

member.

Mr. TOWNSEND.—You have the original in

your files. This letter is dated May 27, 1921, ad-

dressed to the Rip Van Winkle Wall Bed Co. Inc.,

and reads as follows

:
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PLAINTIFFS' EXHIBIT No. 13.

"Msij 27th, 1921.

'^Rip Van Winkle Wall Bed Co., Inc.,

132-36 Thirteenth St.,

Oakland, Calif.

'' Attention: Mr. Neil Sinclair. [77]

'' Gentlemen:

'^Replying to your letter of the 21st in connec-

tion with the Anderson Door Bed installation, re-

gret to advise that we are unable to give 3'OU any-

thing definite until September 1st.

''If agreeable we would like to be advised who

your competitors are, using this installation. It

may be of interest to you to know that Mr. Gibson

is going to move from his present location and from

what we can learn has discontinued the double door

bed.

''Assuring you that we will give you every con-

sideration we can as to the sale of the above men-

tioned bed, we remain,

"Very truly yours,

"HOLMES DISAPPEARING BED CO.
'

' GH/MH. By .
'

'

(The letter was marked Plaintiff's Exhibit 13.)

Q. The Mr. Gibson referred to was the same Mr.

Gibson to whom you addressed a letter, and which

has been offered in evidence?

A. Presumably so, yes.

Q. When did you say you first put the Ideal bed

on display anywhere?
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A. We sold the Ideal bed in the bay district here

in 1921.

Q. And then you withdrew it for several months ?

A. Temporarily, yes.

Q. You said something about putting it out in

1923 ; was that in Los Angeles ?

A. We commenced selling the Ideal bed aggres-

sively on June 1, 1923.

Q. And as soon as the injunction was granted

you withdrew its sale completely? A. Surely.

Q. And that injunction was granted in 19231

A. 1924.

Q. The injunction was granted in 1923, wasn't it?

A. We commenced selling the bed in 1923 and we

continued to sell it all during [78] the fall of

the year.

Ql. The record shows the injunction was granted

in 1924.

A. I was under the impression that it was in

January, 1923.

Q. December 31, 1923, and continued in force

until the latter part of November, 1924. A. Yes.

Q. Then you resumed the sale of the Ideal in

Los Angeles? A. Surely.

Q. And you have a suit now pending against you

in Los Angeles, have you not, on this Anderson pat-

ent, for infringement of the Ideal structure?

A. Yes, sir.

Q. When was that suit brought ?
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A. I don't remember. It was during the middle

of 1925, as I recollect it.

Q'. Some time in the month of June, 1925?

A. I think around that time.

Q. In that suit, however, the Marshall & Stearns

Co. is not a party? A. No.

TESTIMONY OF eT. A. BRIED, FOR DEFEND-
ANT.

J. A. DRIED, called for the defendant, sworn.

Mr. BOYKEN.—Q. Where do you reside, Mr.

Dried? A. In Oakland.

Q. What is your occupation?

A. I am a patent solicitor and mechanical ex-

pert.

Q. What are your qualifications as an expert in

this case?

A. My mechanical experience has extended over

many years, perhaps 25 oi* 30 years ; for about 20 of

those years I served in various iron works, engineer-

ing departments, as draftsman, engineer, designer

of mechanical apparatus, and expert on patents.

I have made various inventions myself; I own over

30 patents on many things that I hav^ invented,

extending all through mechanical equipment. [79]

Q. What experience have you had in reading the

descriptions and drawings of patents?

A. During my long association with these iron

works, it has been my regular business to study
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patents and study methods for improving structures

and improving all kinds of machinery, and pat-

ented devices. Of course, that experience culmi-

nated in my final registration in the Patent Office,

and following solicitor work almost exclusively to

everything else.

Q. Have you any business relation with me ?

A. On a certain time basis, that is on part time

basis, yes.

Q. You also do work for other people and con-

cerns ?

A. I have my own private practice; in fact, quite

as much outside of your office as in your office.

Q. Now, I will ask you to go over the prior art

as briefly ;is possible, commencing with Exhibit '^A"

and going down to and including Exhibit ''M," hav-

ing in mind particularly the matters in the prior art

which are pertinent to this litigation ; and in that re-

spect I will ask you to be as brief as possible but

still cover the ground.

A. The patents of the prior art on the wall bed

subject are numbered here from ^^A" to ^^M."

They are the exhibits in the case. They show what

the various inventors tried to do in developing wall

beds from some 50 years ago to the present time.

The first patent. Defendant's Exhibit ^'A,'' to Ar-

naud. No. 84,466, of date December 1, 1868, shows

a folding bed carried on a door to swing out from

a cupboard or cabinet so that when it is swung out

the bed will extend adjacent the door. The bed
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happens to be one which in itself is again hinged

so that it may be collapsed into a smaller size space,

as though it had not that hinge. The door in this

case permits of the bed lying either adjacent the

opening at right angles to the [80] cabinet, or

it may extend parallel to the cabinet by swinging

the door, as the patentee says in his specifications.

That was the first of our records.

After that, in 1877, Defendant's Exhibit ^^B,''

Pabst, No. 189,776, that shows an improvement over

Arnaud, as he thought, in collapsing his bed side-

ways out of a cabinet. He had a double-door

cabinet; one of the door open, the opening per-

mitting the bed, which was folded longitudinally, to

come out of the cabinet, and after it was out of

the cabinet it permitted either or both doors to be

opened or closed without interfering with the bed.

Fig. 4 shows the bed extended. Fig. 5 shows it in

plan, showing both doors of the cabinet closed

above the bed.

After that came Meissner, Defendant's Exhibit

^^C," patent No. 277,046; this inventor is the first

in our records to show a common house door used

as a support for the bed. He pivoted his house

door at the lower portion, and pulled it straight

down in a form known now as a recess bed. The

door formed the bottom of the bed. He used the

transom above the bed as a ventilator for the closet

in which the bed was stored. He seems to have

been the first one to attach the bed to a door of the

building, making it part of the house.
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The next one, Defendant's Exhibit ''D," Ruggles,

No. 748,563, December 29, 1903,—this shows a bed

hung on a common hinged house door. This bed

opens with the door. Fig. 2 shows the door open

alongside the wall of the room with the bed extend-

ing at right angles from it. In this case he uses a

modern type of wall bed, the bed being hinged to a

pair of brackets at the base of the door, so as to

fold vertically on the door when the door is closed.

This is a replica of the modern wall bed, with the

exception that the bed is narrower than they now
use. It was a single bed, and would go in the door,

because it did [81] not project beyond the door.

It was within the width of the door. It folded into

the other side of the wall.

After this we have the James patents—Defend-

ant's Exhibit ^^E," No. 700,501, May 20, 1902. In

the James patent, he has quite a lot of stuff here

regarding apartment development. We will turn to

Fig. 1 in here—Fig. 2 of the James patent.

That figure shows a pair of doors leading from

one compartment to another. On one of those doors

is mounted a stove. No. 37. This stove projects be-

yond both sides of the door upon which it is

mounted. It is folded into one compartment and

may be extended into another compartment as

shown by the dotted lines. In this patent, the in-

ventor shows a pair of doors. The one upon which

the stove is mounted abuts another door, so that

the extra door can be used as a passageway to go in

and out from one room to the other without molest-
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ing the stove, although it is necessary in this in-

stance to use the space of the auxiliary door in order

for that stove to swing, because the corner of the

stove would project into the space of the other door

in swinging to the dotted position.

The next patent, Defendant's Exhibit ^^F," is also

to James. That is dated April 5, 1904. It is pat-

ent No. 756,371. This patent also relates to many
things in apartment house construction, and one or

two figures are pertinent in this case. Those are

figures 2 and 3. I have enlargements of Figs. 2

and 3. Perhaps I had better put those up now.

Q. You can put up the enlargements and confine

yourself to an explanation of Figs. 2 and 3 of that

James patent.

A. This is a photographic enlargement of those

figures in that patent. In this development, James

placed two doors adjacent to one another similar

to the other patent, and mounted a stove upon one

of the doors. The stove is painted green here.

The [82] auxiliary door is painted blue.

Q. Will you point out the side-hinged door and

the centrally pivoted door?

A. In this particular instance, both doors appear

to be side hinged. There is some confusion in the

drawing, it is not exactly clear as to whether that

is so, or as to whether this might be a pivoted door,

because the dotted lines in this view seem to extend

through h(a-e. We will assume that it is a side-

hinged door. There are two side-hinged doors.

One is an auxiliary door, and one carries a stove.
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The stove projects beyond the hinges of the door, and
along the wall of one of the compartments when the

door is closed, as you can see by this solid green por-

tion
; the other door permits a passageway. When the

stove is swung out into the dotted position, it is

necessary to open the auxiliary door to provide for

clearance for that corner of the stove; otherwise,

the stove would not come out. After the stove is

out, the auxiliary door may be closed /or opened

for free passageway. The object of the inventor

was to close one compartment when using the device

in either of the compartments to maintain the

compartments separate and to provide a door to

go in and out without molesting the article. Of
course, it was necesary to open the auxiliary door.

This extension of the door beyond the wall when the

door is closed is particularly pertinent here, as we
will see later.

Q. What have you to say about the recess at the

extreme right-hand side of the stove'?

A. That recess extends beyond the hinged point

of the door ; the stove overlaps the door almost half

of its length, as though the door came to here and

the stove stuck out that far beyond, so that when it

folded up it overlapped the wall for half the length

of the stove. It is a matter of degree; that recess

could be any size. [83]

Q'. What is Fig. 3^

A. Fig. 3 is an enlargement of this portion, sim-

ply showing the parts more clearly, showing the
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extending of the stove beyond this hinged point into

this recess.

Q. Does this particular James patent also show

other articles of furniture movable from one com-

partment to another ?

A. In this James patent he shows quite a number

of articles that are similarly movable, I believe.

He shows quite a number of cupboards with shelves

and different things hanging onto them that come

in from one room to the other.

Q. I call your attention to Fig. 2, No. 49, and ask

you what that is?

A. That is a little device on a door that swings

from one compartment out into another compart-

ment. What that device is, I will have to turn to

the specifications to see. It is a little cabinet of

some kind; it may have shelves, drawers, or a re-

cess, 49, enabling the door when closed to serve as

a bookcase for small articles of any kind.

It is just some cabinet hung on the door for use in

one compartment or another.

After that patent, James devised the most im-

portant improvement in his apartment house con-

struction. That is Defendant's Exhibit ^^G"—

A. (Continuing.) This improvement, which

James shows in the next patent, No. 825,840, July

10, 1906, is the combination of a centrally-pivoted

door and a side-hinged door. Fig. 1 shows this in

elevation, and Fig. 4 in plan. I have an enlarge-

ment of this figure which I would like to put up.

This improvement consisted of a centrally-pivoted
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door, colored red, [84] working in conjunction

with a side-hinged door, colored blue. These two

doors completely closed one compartment from an-

other compartment. He shows mounted on the

pivoted door a stove which could be swung around

from one compartment into the other. In this

particular instance, the stove is within the width

of the pivoted door. It does not require the open-

ing of the hinged door in order to get in and out

of the compartment. In his specifications he says

the stove may be of a certain size, as to almost take

up the whole space in the compartment. That

implies that he was not restricting himself to any

sized stove. I can read his exact words on that

:

''The compartment 2 may contain the usual

kitchen facilities, such as a sink, 26, and shelves,

27, and when the swinging closure is moved to

bring the stove into said compartment, said

stove may extend alongside the sink into the

space between the sink and shelves, so that

practically all the space in said compartment

will be utilized."

Those words show that that stove was only an ex-

hibition of a stove. We have a model of this same

device here with two different sized stoves hung

upon it.

Q, Is this model you refer to Defendant's Ex-

hibit ''P''^ A. Yes. This model—

A. (Continuing.) This model is made in accor-

dance with the patent which we have here. It has

a shelf which symbolizes the sink. That is sup-
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posed to be the sink. The little shelves back here

were not shown, because they are of no importance.

This is the stove, made about the size in accordance

with the patent. There is the sink in accordance

with the patent. [85] When he says the stove

can occupy practically all the space within the com-

partment, or that the whole space can be utilized,

necessarily a person would have to put on a large

stove in order to utilize that space. We have a

larger stove here to show that. The larger stove

will simply hang over the other one. That is fully

in accordance with the patent specifications. It is

made as large as it practically can be made without

interfering with the sink. It substantially uses

the space, as he states.

The COURT.—Q. It is not supposed to be wider

than the door, is it?

A. He does not limit himself. He says it can oc-

cupy all the space substantially in the compartment.

Since in his previous patent he shows a stove ex-

tending half its distance beyond the door, he cer-

tainly had that in view when he stated that that

space could be used. In the previous patent the

stove extended its full half length beyond. So that

there is no limit in that.

Mr. BOYKEN.—Q. How does this model of the

James patent compare with Fig. 4 of the James

Patent No. 825,840?

A. The model is a good representation. It is

substantially accurate, so far as ordinary workmen

can make it.
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Q. What have you to say of the stove being

capable of being removed from the door?

A. That is not there, but that was simply done for

illustrative purposes here in court, so that we could

hang on another stove or hang on a bed. That is

not a feature of it, though.

Q. What is that space to the right of the stove

which apparently is designated as 3 ?

A. That is a series of shelves. They were omit-

ted from the model as being unnecessary. It was

simply to show that shelves could be put in the

compartment.

Q. There appears to be a wall which runs at right

angles to [86] the centrally-pivoted door in the

James patent drawing; how is that shown in the

model %

A. In the model, that is shown by section lines on

the outside of the casing, to denote where that wall

was on the James patent. That is merely the build-

ing wall. At this time it seems proper to call at-

tention to the fact that all of these beds really relate

in these swinging structures to getting a structure

from one side of the wall to the other side of a

wall through a doorway; they have nothing to do

with the walls of the building. Whether the ad-

jacent walls of the building are near, or far, or

whether the compartment is large, or small, the

Patent Office has consistently refused to allow ap-

plicants to make those things a feature of their

bed structure, or their stove structure. The Patent

Office says that all inventions of this sort are con-
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fined to the door on which the article is hung, and

to what actually functions in getting them in or out.

Whether this wall is jiear here, or whether this com-

partment is little or big, that is beside the invention

;

that is building construction, and that is apart from

the question under consideration.

Mr. BOYKEN.—Q. What is there in the record

in the present case which substantiates that state-

ment of yours ?

A. In the Anderson case, the claims were rejected

eight times. About six or seven of those rejections

were on account of the applicant trying to bring in

adjacent room structure. The Examiner main-

tained that it had nothing to do with this invention,

that he would have to divide his application if he

was claiming a building, that anyone could put a set

of doors opposite each other, and so on. [87]

Q. Will you pick up the next patent in the prior

art and explain that as you have done the others?

A. The James patent just passed was followed

by another James patent. Defendant's Exhibit ^^H,''

No. 828,481, of August 14, 1906. In this patent

James also shows his combination of a pivoted and

an auxiliary door. I have an enlargement of Figs.

10 and 12 of that patent. These figures show

James' previously conceived combination of a

pivoted and an auxiliary door leading from one

compartment to another compartment. In this case,

however, he shows the auxiliary door as being a

sliding door, instead of a hinged door. Upon the

pivoted door, colored red here, he shows an article
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of furniture mounted. That article is very large.

It is an ice box and a sideboard, apparently, and a

lot of electrical heating devices or electrical stoves

here. It is so large, in fact, that when it is swung

from one compartment [88] to the other, it re-

quires the opening of the auxiliary door. The

corner following this line means naturally that the

door must open in order to swing it from one com-

partment to another. After it is in that compart-

ment, the auxiliary door may be freely opened or

closed, and affords a clear passageway from one

compartment to the other when the article of furni-

ture is on either side of the wall of the building.

Q. How have you indicated that article of furni-

ture when it is one one side of the opening, and

how have you indicated it when it is on the other

side?

A. It is colored green on the forward side of the

opening, and in lighter shaded green in the re-

verse position.

Q. How is the centrally-pivoted door shaded?

A. The centrally-pivoted door is shaded light, the

same as in the other enlargement.

Q. And the second or auxiliary door?

A. Blue. The representation in Fig. 10 shows

these two doors of substantially the same width to

look like a pair of ordinary doors. This patentee, as

our records show, is the first man to bring in a piv-

oted and auxiliary door working in combination, so

that an article hung on the pivoted door could be

swung from either side of the wall to the other. The
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auxiliary door affording clearance for the article,

and the auxiliary door affording also a constant

passageway through from one side of the wall to

the other, no matter where the article was posi-

tioned.

Q. Does this particular patent to James show

other objects or other articles of furniture which

are movable from one compartment to another com-

partment through an opening?

A. It shows several articles. It shows in Fig. 1

a garbage bucket that goes from one side of the

wall through to the other on a hinged door. It

ghows— [89]

Q. I call your attention to Figs. 3 and 4.

A. 3 and 4 show another view of the article

which we have just considered in Fig. 12. There is

an ice-box, a sideboard, and folded electrical heating

stove all together, mounted on a door to swing from

one compartment to another.

Q. What door is that in reference to your en-

largement ?

A. That is 54. All three articles are colored. He
mounts all those on this pivoted door.

Q. Now, I will ask you to take up the next

patent.

A. The next is Defendant's Exhibit '^I," the

patent to Merrill 854,171, May 21, 1907. In this

patent the patentee shows a combination of doors

pivoted at a corner and mounted on one side of the

door dressing table. No. 11, and on the other side of

the door a china closet, No. 8. He shows an auxili-
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ary door revolvable as a unit with the whole device,

the auxiliary door being numbered 10 in Fig. 2.

Q. What articles of furniture are movable

through that opening in the Merrill patent you have

just referred to?

A. In the Merrill patent, when he revolves his

pivoted door he carries with it a dressing table, 11,

a small cupboard in the corner; on the other side

of the door a glass china closet, No. 8. He also

carries with it his auxiliary door. He has it all

mounted on the pivoted door to swing from one

compartment into the other.

Q. Now, take up the next patent.

A. The next patent is Defendant's Exhibit *^J,''

also to Merrill. In this patent he confines his show-

ing to a bed mounted on a centrally-pivoted door.

It is the first of our records showing a centrally-

pivoted door with an actual bed mounted upon it.

Fig. 5 shows it. Fig. 6 shows it in plan. The

pivoted door is revolvable from one position to an

opposite position, to carry the bed from one side of

the wall to the other. On the other side of the door

he has [90] mounted a sideboard. The bed is

one one side and the sideboard is on the other. This

is the first record we have of an actual bed and a

sideboard mounted on a centrally-pivoted door. The

bed is of the usual folding type, such as now sold,

pivoted on its lower end and pulled down from the

door and to extend outwardly into the other com-

partment. In Fig. 5 it should be clearly noted

that the bed may be pulled down from the door and
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used in either compartment on either side of the

door. You can pull the bed down this way or you

can pull it down that w^ay w^hen it is swung around.

He is not confined to use the bed on either side of

the wall. It is symmetrical and usable on either

side of the wall.

Q. Now, take up the next one.

A. The next is also the Merrill, Defendant's Ex-

hibit '^K/' patent No. 972,462, of date October 11,

1910. This is similar to the patent we have just

looked at, and relates only to the details of im-

proved swinging legs whereby, as the bedstead is

let down from the door, the legs will swing out and

assume a proper position. It is practically the

same as the previous patent.

Q. Now, take up the next one.

A. The next is Defendant's Exhibit '^L," patent

to Jordan, No. 892,668. This patent to Jordan is

similar to Merrill, a vertically centrally-pivoted

door mounting a folded bed on one side and a side-

board on the other side, or a mantel-piece, as it

seems to show here. This patent to Jordan also

shows a gas connection to a gas stove which may be

mounted on the door, the gas connection passing

through the lower pivot of the door.

Q. What is the date of that patent?

A. July 7, 1908. In this case also the bed may be

pulled down from the door and used on either side

of the wall. It is symmetrical. If the compart-

ments are big enough the bed could be used on

either side. [91]
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Q. Have you any model of the Jordan Bed?
A. Yes, we have a model of either the Jordan or

the Merrill. They are both the same, so far as the

model is concerned, a centrally-pivoted door and

mounting a bed on one side. We have omitted the

other article of furniture from the other side be-

cause that can be anything or it could be nothing.

The bed is usable at either side of the wall. It

simply swings from one side of the opening to the

other. Upon either side the bed could be extended

and used. That is in conformity with either Mer-

rill or Jordan.

Q. What is the next patent?

A. The next patent we have is to Fry. That is

Defendant's Exhibit ^'M." It is patent No. 966,898,

and is dated August 9, 1910. In this case the in-

ventor shows a vertically-pivoted wall bed. He
used here ingenuity to make the bed work in a

^hallow recess, so that when it was revolved it

could enter a recess which was of lesser depth than

half the bed. A vertically-pivoted door, centrally

pivoted, will ordinarily require a recess of at least

half the depth of the door in order to revolve, but

by the leverage mounting of this inventor, he was

able to swing his bed around in a recess of much

less depth than half the width of the bed. In his

specification he mentions the depth in which he

could swing it, I believe. He says: ''As a matter

of fact, by mounting a panel on a double pair of

arms 5 and 6 at top of bottom, I am able to success-

fully operate a double bed in a closet which is not

over 15 inches deep." In other words, he was con-
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cerned in getting the bed turned around on a verti-

cally-pivoted door in a very shallow closet, and he

succeeded.

Q. Now, will you take up the Anderson patent

that is here sued on, and having in mind particu-

larly Claims 1 and 3, which are the claims in issue,

I will ask you to explain the mode of operation of

the Anderson patent. [92]

The COUKT.—We will cross that bridge when

we come to it.

A. In the Anderson patent we see a wall with an

opening in the wall and a bed, colored green,

mounted on a vertically-pivoted door, colored red,

with an adjacent hinged door, colored blue. The

vertically-pivoted door colored red and the ad-

jacent hinged-auxiliary door colored blue are

mounted in the same relation as in the James patent

which I explained a moment ago. Upon the pivoted

door Anderson mounts a bed, colored green. His

invention, as expressed in his application, re-

lated to trying to get a bed in as small a wall space

as possible, so that it could be used on either side

of that wall space. His specification substantially

uses those words. On the other side of the wall

space he shows two doors, 5 and 6. Those are hinged

doors, hinged at the two corners. In this drawing,

which is an enlargement of Anderson, a perfect

copy, you will see that those doors 5 and 6 touch the

bed. He also shows a small space at one end of

the bed. By striking a circle from the central

pivot of his door upon which the bed is mounted,
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you will see that that small space is absolutely

necessary in order to clear the corner of his bed

as it swings out. It is not a usable closet space, it

is merely clearance. It is not a passageway. The

object of his invention was to get the bed in as

small a space as possible. He was not making the

space big for a passage. Consequently he made it

so small that there is even interference, it would

strike the hinge, and would scarcely come out.

These two doors, 5 and 6, on the other side, were

[93] presumably so that when they were open the

bed could be swung out into its position on the

right-hand side of the wall, whereas when the bed

was revolved to the dotted red line on this side the

bed could be used on the other side of the wall, the

wall being numbered 2, 2. However, in this par-

ticular showing of Anderson, his two doors, t and 5,

touching the bed, would make it utterly impossible

to get his bed out of the closet, because there is

no room for this corner to swing. In trying to re-

volve that pivoted door, this corner would strike

this door at this point, because it could not come

out, it has to describe an arc. In his endeavor to

show how small a space he could make his bed work

in, he closed it up so that it would not work at all.

I understand that that is no issue in the case, it

is merely something I see in passing. In the

Anderson patent, in order to turn the bed from one

side of the wall to the other, he was obliged also to

open auxiliary door, the same as James had to open

his auxiliary door to get his big stove out. After
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the bed was out, he could pull it down on this side

of the wall or on that side of the wall. When it

was out he could close the auxiliary door, the same

as James. He used exactly the same two doors of

James, and in the exact relation, and a pair of

doors—a pivoted and a swinging door—which was

done nowhere else in the prior art except in James.

James showed simply one article on there and this

man shows this bed on there. They work precisely

the same. We have a model here of both articles,

both of James and of Anderson, and they show

that they are interchangeable on the doors.

Q. Will you now go to the model of the Anderson

Fig. 2 and show where the centrally-pivoted door

3 on Fig. 2 appears in the model?

A. The centrally-pivoted door on the Anderson

model is this left-hand door. In this model the bed

was made detachable, [94] so that we could

show the interchangeability of the stove and the

bed. In the Anderson patent, the bed is firmly

secured to the panel of that door. When it swings

out it follows a path prescribed by the pivoting of

the door. After it is out, then, of course, this

other door may be closed.

Q. Where are the doors 3 and 4 of Fig. 2 shown

in the model?

A. The door 3 is the pivoted door which we have

just considered. Door 4 is the hinged door on the

right of it.

Q. Where are the other doors on the opposite
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side of the opening which are designated in the

figure as 5 and 6?

A. They are in the rear of this compartment,

back here.

Q. Will you turn the model around so that we

can see doors t and 6 %

A. Yes. Doors 5 and 6 are at the other side of

the compartment. You will notice that unless they

are open the bed cannot come out. That is strictly

in accordance with the Anderson patent; his draw-

ing proves it; unless these two doors at the other

side of the wall, which could not be reached—un-

less they are opened, the bed could not be gotten

out of the recess. In other words, it is inoperative

as it is shown.

Mr. BOYKEN.—No defense is made that the

Anderson patent is inoperative.

The COURT.—Q. You mean that to get the bed

€ut you must open those two doors ? A. Yes, sir.

Mr. BOYKEN.—Q. Is that an inaccuracy of

drawing?

A. I would not like to say that. Presumably it

was checked up by the Patent Office and passed.

If the man wanted it that way it would not work

unless someone w^ent around the other way and

opened those doors. It would be substantially like

this, and would be inoperative. [95] However,

that is simply something that I noticed on the draw-

ing in looking at it.

Q. What is the object of having to place the
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doors 3 and 4 on one side and the doors 5 and 6 on

the other?

A. Simply to conceal the bed when it is in the

wall space; to close the bed up when it is in the

hole. But they do not function. In this particu-

lar instance they are put so close that they prevent

the bed from, functioning. They have no real re-

lation to the invention as the applicant attempted

to get claims on them all.

Q. How was the bed pulled down in the room

when the doors 5 and 6 were open?'

A. When 5 and 6 are open, the interference of

the doors does not exist, and the bed lowers straight

out.

Q. Will you lower it? A. Yes.

Q. Now, lower the bed in the opposite side of

the wall space by opening the doors.

A. It lowers in the same way. It does not func-

tion any differently on either side of the door.

The operation of the bed is not affected by the door

on which it is hung.

Q. According to the description of the Anderson

patent, how is the bed attached to the centrally-

pivoted door 3 ?

A. According to his specifications he says that

the headboard of the bed is firmly secured to the

door 3, or to the panel 3 may be his words, by bolts

which he designates 8a. Those bolts are shown in

several views of his drawing as passing through the

headboard of his bed and straight through the

door, so that it is immovably secured to the door.
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Q. Read into the record the portions of the

Anderson patent [96] which relate to the man-

ner of securing the bed to the door.

A. On page 1, in the lower portion of the first

column, he says: '^The bed frame 8, a stationary

headboard upon which the frame is mounted."

On the next page he says

:

^^Upon this panel 3 there is substantially

mounted on one side a stationary headboard

8 by means of bolts 8a."

Q. Where are bolts 8a in that enlargement?

A. The headboard is 8 and the bolts are 8a,

passing through the headboard and through the

door, bolting the headboard firmly so that it is

immovable on the door, rigid on the door. On the

next page he shows his claims, and in those claims

he also states that the headboard of the bed frame

is secured to the panel. That is in Claim 1. In

Claim 3 he says that a headboard of a bed firmly

mounted on the said pivoted panel.

Q. According to the drawing and description of

the Anderson bed, would it be possible to moimt

the bed pivotally to the door 3, as in the Ideal type

of bed which the defendants make?

A. In this showing of Anderson it could not be

done, because in the Ideal type the bed is displaced

laterally with respect to the door. In this mount-

ing of Anderson he shows a limiting hole in the

wall, so small that no displacement would be pos-

sible. If the Ideal structure were placed in here,

the bed could neither get in nor out.



118 Rip Van Winkle Wall Bed Co,

(Testimony of J. A. Bried.)

Q. What would prevent the bed from being later-

ally displaced with respect to the opening when it

is on the right-hand side of the opening closed by
the doors 3 and 4?

A. On the right-hand side—you mean on the

present side?

Q. As it is in the drawing.

A. It could not be displaced this way because it is

against the wall, or substantially against it; it

could not be displaced the other way, because it

would [97] not have clearance to come out. It

must be in that particular position. It could be

nowhere else in this Anderson patent.

Q. Could the bed be displaced with respect to the

opening when it is on the other side of the opening ?

A. When it is swung out on this side it could

be displaced at that time if the mechanism which

displaced it did not start to move until it was out

of the hole; when it is swung out in its present

position it is offset from the door, but it does not

displace relative to the door.

Q. I will now ask you to pick up the prior art

patents which you have gone over. Having the

prior art patents before you, what is the earliest

date that you find a wall having an opening with

an object coming through that opening?

A. A hole in a wall with an object coming through

the hole, you say?

Q. Yes.

A. The earliest date showing an opening in a
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wall of a building would be in 1883, to patent to

Meissner, Defendant's Exhibit ^^C."

Q. You find a centrally-pivoted panel in the prior

art to which is attached an object enabling the ob-

ject to come from one compartment to another, do

you, and if so, at what date ?

A. The earliest date shown here of a centrally-

pivoted door with an object—a bed, in fact—^hung

on that door, is in Defendant's Exhibit ''J/' patent

to Merrill, of 1908. It shows a bed mounted on one

side of a vertically and centrally-pivoted revolv-

ing door, and a cupboard on the other side, the bed

being usable at either side of the wall.

Q. What patent in the prior art shows the com-

bination of a centrally-pivoted panel and auxiliary

door with an object attached to the centrally-pivoted

panel ?

A. The patents to James. James is the only one

in our record, or that we could find, that shows a

peculiar combination of a vertically-pivoted door

and an adjacent auxiliary door, either hinged or

sliding. In one patent [98] he shows the auxili-

ary door hinged, and in the other one sliding.

Q. In which patent does he show it hinged?

A. In patent No. 825,840, of July 10, 190G. He
shows the auxiliary door affording passageway

without interfering with the article.

Q. What exhibit number is that?

A. Defendant's Exhibit ''G." He shows the

auxiliary door as being hinged so that it can swing,

affording a passageway without molesting the ar-
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tide hung on the pivoted door. The household

article hung on the pivoted door being a stove i]i

this case.

Q. In which patent to James do you find the

combination of a centrally-pivoted door and an

auxiliary door otherwise mounted?

A. In Defendant's Exhibit ^^H/' patent to

James, of February, 1906. In this patent his

auxiliary door, No. 11, is a sliding door, as shown

in our enlargement which we passed a minute ago,

showing that whether the auxiliary door was slid-

ing or hinged, its effect was the same. It was a

closed passageway, and yet giving free access from

one room to the other, alongside of the pivoted door

carrying the article of furniture.

Q. Where in the prior art do you find an object

attached to the door, the object extending beyond

the door so as to overlap the door?

A. We find that in one of the James patents.

It is found in two of the James patents. It is

found in Defendant's Exhibit '^F,'' wherein his

stove mounted on a swinging door projects about

half its distance beyond the door. When the door

is closed the stove extends along the wall for about

half its distance. We also find it in another James

patent. Defendant's Exhibit ^^E." In this the

stove. No. 37, projects beyond vertical edges of the

door upon which it is hung.

The COURT.—Q. How far?

A. About a quarter of its length on both sides; a

quarter of its length on one side of the door

—
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Q. Leaving a passageway from one room to an-

other?

A. He has an auxiliary door for that purpose,

No. 22; he has an auxiliary [99] door for that

passageway. I would like to check myself on that.

Yes, he has an auxiliary door to afford that pas-

sageway.

The COURT.—Recess until two o'clock.

(A recess w^as here taken until two o'clock P. M.)

[100]

AFTERNOON SESSION.

J. A. BRIED, direct examination (resumed).

Mr. BOYKEN.—Q. In what patents in the prior

art do you find the combination side-hinged door

and a centrally-pivoted door, the extra side-hinged

door adapted to passing an object attached to the

centrally-pivoted door from one side of the open-

ing to the other?

A. I find that shown only in the James patents.

It is shown in this exhibit—I would like to have

that question asked again.

Q. I will withdraw that question. I ask you in

what patent in the prior art do you find that combi-

nation where there is an auxiliary door, whether

that auxiliary door be side-hinged or otherwise

mounted ?

A. I find it in one of the James patents. Defend-

ant's Exhibit ^^H," No. 828,421, wherein a cen-

trally-pivoted door mounts a large object, and an

auxiliary sliding door provides the necessary room
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for that object to circle around with the revolving

door.

Q. Where in the prior art do you find an object

mounted on a centrally-pivoted door where the

auxiliary or second door is necessary for a passage-

way between both sides of the opening?

A. I find that in several of the James patents.

That is found in the James patent, Defendant's

Exhibit ^^G," wherein the auxiliary door is neces-

sary for a passageway from one side of the wall

to the other adjacent the article which is hung on

the pivoted door. I also find it in Defendant's

Exhibit ^'H/' the James patent, wherein the aux-

iliary door 11 is necessary to afford a passage be-

tween the compartments alongside the centrally-

pivoted door that carries the article.

Q. Do you find anywhere in the art where the

object is a bed, and there is a passageway from

one side to the other? [101]

Q. I presume that means alongside the bed?

Q. I am referring to the case where there is a bed

mounted on a centrally-pivoted door, and there is

a passageway alongside that bed which enables you

to go through the opening when that bed is in its

place in the opening? I call your attention to the

Ideal bed in this case, and ask you if you have any-

thing to say about that in connection with my
question ?

A. I find nothing in the art as shown in these

patents but the Ideal bed is the only structure that

I know of that shows that feature wherein a cen-
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trally-pivoted door mounts a bed, or a bed is

mounted on it. I find nothing in the prior art.

An auxiliary passage is afforded to either side of

the wall by an adjacent swinging door. The Ideal

structure is the only one on exhibit in this court

to-day where that is shown.

Q. I call your attention to the two models that

are here, one of James, and the other of Anderson,

and I am going to ask you how the Anderson model

differs from the James?

A. The pivotal arrangements of the doors, one

pivotal door and one swinging door, is precisely

the same. There is no difference in the doors.

One of these pivotal doors, in the case of Ander-

son, mounts a bed, and in the case of James a

stove. The difference merely is that Anderson

hung a common bed upon the door of James in

place of a stove. There is no structural difference

whatever.

Qi. Is there any difference in the mode of opera-

tion between James and Anderson?

A. There is none. The article to be used is hung

on the pivoted door. On the swinging door, ad-

jacent the door mounting the article, is used for a

passageway when the article is out of the recess,

in the case of Anderson, and in the case of James,

incidentally it can be used either when it is in or

out, because the article is smaller. There is no

mechanical difference whatever. [102]

Q. I am going to take the stove off the back of

the centrally-pivoted door of James, and ask you
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to substitute a bed on the James structure, instead

of a stove; how would you do it?

A. It simply would be hanging on the door in

the same manner as the stove of James in James'

prior patent, where he shows his stove projecting

half way beyond the door. That is in James' Ex-

hibit ^^F," wherein he shows his stove projecting

half way beyond the door. In this instance it sim-

ply projects half way beyond the door, so that it

can revolve in either compartment. It does not

alter the door structure in the least bit. It does

not change the functioning of the bed the least bit.

Q. Have you hung that bed in the manner in

which it operates?

A. That is the way it operates. It is hung on

the James doors, extending beyond one edge, sub-

stantially as he shows in his patent. He hung it

projecting beyond one edge there, which is the same

fedge here. That may not be thought correct, but

I will show you that that is so. The wall opening

which the two doors close has opposite sides; one

side is one compartment and the other side is the

other compartment. In this instance, James shows

his stove projecting beyond the right-hand hinge

of the door; by reversing it this way, one compart-

ment becomes the other compartment. There is

no difference. Rights and lefts mean nothing in

the wall bed business, as these gentlemen have tes-

tified. They reverse them, right or left, and shift

the walls of the buildings to suit. We find when

this door is closed the stove projects along the wall^
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as you can see here, half of its length along the

wall beyond the hinged portion of the door. That

is precisely the mounting of the Anderson bed on

the James door. He mounts it so that it extends

along the wall precisely the same as that drawing

when turned upside down. If this green stove

can be considered another article of furniture—

a

bed— [103] It has the precise mounting of the An-

derson patent, just by turning the article upside

down. That is making rights and lefts out of the

article.

Q. I am going to read claim 1 of the James pat-

ent, Defendant's Exhibit ^^G," No. 825,840, and as

I read the claim I am going to ask you to point out

in the Anderson structure the corresponding parts

of the claim 1 of James. In that respect, I am
going to ask you to use the model instead of the

drawing. **The combination of two adjacent com-

partments"; do you find that there?

A. Yes, one here and one here.

Q. '^A wall there between provided with an open-

ing''; do you find that?

A. This is the wall, and this is the door opening.

Q. ''A door hinged in said opening"; do you

find that? A. That is this door.

Q. ^'And a swinging closure pivotally and re-

versibly mounted adjacent to said door"; do you

find that? A. This is the pivotal door, yes.

Q. '^And a stove attached to one side of said

swinging closure"; do you find a stove there?

A. We find a bed there, not a stove.
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Q, Now, I am going to ask you very briefly to

give us the mechanical differences only between the

two types of the defendant's structures, the Ideal

and the Duplex. First, take [104] up the Du-
plex and then the Ideal.

A. In the Duplex type of bed the doors of James

are used. Also in the Ideal. In the Duplex type

there is a bed frame secured to a U-shaped bar

which in turn is secured to the upper and lower por-

tions of the pivoted door. It projects beyond the

door in such a manner that at one side of the wall

there is no passage through to the other side, no

passage that may be utilized by a person through

the swinging door. There is a slight space here,

but that is not a passage; that is only a few inches

to provide the clearance necessary for the bed to

come out. That describes the Duplex structure.

In the Ideal structure, the same doors of James

are used. The bed is also mounted on the pivoted

door as before, but it is not secured to the door;

it is mounted on a pair of arms projected from a

pivoted shaft which is rotatably supported in bear-

ings at the upper and lower portions of the door,

in such a manner as that it is flush with the door,

providing a full-sized opening when the bed is out.

There is a gear at the bottom of the shaft meshing

with stationary gear on the floor, so that when the

bed and door are revolved together the bed has an

independent motion or a different motion from the

door; as it swings in it moves laterally and pre-

serves a passageway when the bed is at the other
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side of the wall, so that the passageway through

the swinging door is maintained at all times re-

gardless of whether the bed is on one side or the

other. This is accomplished through the fact that

this bed is not firmly secured to the panel, but is

shiftably mounted on a rotating shaft, guided at

the upper and lower ends of the door in bearings.

This is the only structure in the court showing

this passageway for a person to go through whether

the bed is on either side of the wall. It is not

shown in any [105] other structure or exhibit

here.

Q. Do you find in the Anderson patent any show-

ing for a passageway from one side of the opening

to the other at all times?

A. I do not. This enlargement of the Anderson

drawing shows a small space here. Since the aver-

age depth of a bed is about 15 inches or so, it is

manifest no one could get through here. It is left

merely to prove clearance for this corner of the

bed swinging on the arc I have dotted there, and

is in accordance with the patentee's desire to crowd

his bed in as small a space as possible. That is

the object of his invention, according to his speci-

fications. It is not a passageway. Whether he

says it is, or not, the drawing shows it is not a

passageway. The moment the bed turns it ef-

fectually wipes out anything that is hung in there.

It is not a close. A hat hung in there would be

torn off the hook when the bed revolves. Nothing

could be left in there. It is a clearance space, and
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a very small clearance space only, it is not a pass-

ageway. I might remark that I saw the drawings

of Henry there showing a passageway, but that is

incorrect.

Q. What drawing do yon refer to ?

A. The drawing lying there on the desk.

Q. The one I have in my hand and marked Plain-

tiffs' Exhibit 12?

A. Yes. I happened to notice it. In the draw-

ing offered in evidence this morning, it shows a

passageway— [106] A. (Continuing.) This en-

largement is a photographic reproduction of the

Anderson patent, and we know that it is correct.

The moment I looked at this, though, I saw it was

incorrectly shown. It was shown here under Pig.

1, Anderson, at one side of the opening, showing a

circle in which the bed swung, and a space beyond

that circle which increased the apparent clearance

or passageway between the two. By referring to

the Anderson drawing, that circle necessary to clear

the comer is crowded right down to the hinge

point. There is no space whatever beyond the

clearance circle. In fact, the bed scarcely gets out

of the space. This drawing is incorrect. It car-

ries a wrong impression. It carries the impression

that there is a passageway through, whereas there

is not.

Mr. BOYKEN.—Ql In that respect you differ

from the person who made that drawing?

A. I do not differ, 1 merely state the fact. There

is Anderson's drawing there to prove it.
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Q. In the prior art as it has been presented here

in this case, [107] what various objects have

been attached to doors for the purpose of bringing

them from one side of an opening to the other?

Just mention a few of them.

A. As far as our art here shows, they embrace

beds, bureaus, stoves, china closets, garbage buckets,

ice boxes, electrical heating equipment, and shelv-

ing and recesses and tables—practically all house-

hold furniture items.

Q. As to the prior art that has been introduced

in evidence here, is that complete, or is that only

a portion?

A. It is but a representative portion of hundreds

of patents. There is so much done in that line that

almost everything has been touched upon. These

are representative of the subject which has any

bearing on this case.

Q. Have you also looked over the remaining

prior art which is not in evidence here?

A. I have looked over a great may patents and

selected these as being substantially the most im-

portant.

Mr. BOYKEN.—That is all.

Cross-examination.

Mr. LOFTUS.—Q. Your present occupation is

that of a patent solicitor, is it not?

A. Only partially. At the present time I am

an expert adviser in mechanical and patent mat-

ters. I solicit patents. I procure inventions and
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make inventions, and haA^e considerable interest in

the development of inventions of different kinds

for different people.

Q. You are an inventor, too, are you?

A. I am to a certain extent. I have made about

50 inventions, if that would entitle me to that name.

Q. And you are employed, I think you said, part

of the time, by Mr. Boyken, counsel for the defend-

ants?

A. Part of the time, yes. I have other interests

equally as large, if not larger, than my interests

with that firm.

Q. You have offices there with Mr. Boyken?

A. Only on their [108] business, not on my
private business.

Q. Among the various prior patents that you

have discussed here, some 15 in number, can you

mention any one patent prior to the Anderson pat-

ent in suit that shows a bed or any other article of

furniture mounted on a centrally-pivoted panel, so

that it extends along the wall when it is turned

into the room available for use ?

A. I can show a patent which implies that the

article hung on that door may be extended. That

is the James patent of the stove, wherein he says

that the stove can substantially fill the space in the

kitchen. The stove that he shows does not extend,

but he says that the stove can fill a space which

would enable it to extend. That is the only way I

can answer that question.

Q. That particular James patent is No. 825,840?
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A. Yes, that is the patent.

Q. And that is the nearest one of the 15 patents

that you have discussed here—that is the nearest

one to the Anderson patent in suit, is it, according

to your interpretation?

A. If you limit me to a centrally-pivoted door

I would say that was the nearest, but he shows

articles extending along the wall on doors that are

hinge on the side, working adjacent to another

door.

Q. You would prefer, then, not to be limited to

one reference; you would have to combine several

to supply the combination that I asked for in my
question: Is that correct?

A. No, I would not, for the reason that in James'

specifications in Exhibit "Gr,^^ which is the one in

question, he gives latitude regarding the size of

the stove that may be used. Since he says he cauf*

use substantially all the kitchen space, it means

that the stove must extend beyond the door to do so.

Therefore, that reference contains all those fea-

tures.

Q. Will you read from that particular James

patent, No. 825,840, [109] lines 36 to 40, on page

2 ;
just read that into the record, please.

A. ''Furthermore, the sink 26 may extend nearly

to the front of said compartment, so that in using

the sink the door 5 will be open and the user will

stand in the opening."

Q. If you should extend that sink to the front of
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the compartment what way would you have of get-

ting that enlarged stove out of that compartment?

A. There is no necessity for doing that. That is

one of his options only. He says that may be done.

I am not trying to show how another article may
be mounted if I did that. That is not under con-

sideration. If you ask me to extend the stove to

block the place up then naturally I could not put

anything more there. That is only an option of

his. One option is that the stove could be of any

size; another option is that the sink may be of a

certain size.

Q. Therefore it would be impossible to follow

the James suggestion?

A. All at once, yes, but not singly. A person

does not follow all the suggestions of a patentee at

once. If options are given he chooses those which

suit his case.

Q. Is it not true that that dotted circle there

surrounding the pivoted panel and the stove would

suggest that the stove should come within that arc?

A. In that particular drawing that is true, but

that is modified by his specification, which says

that the stove could be of any size, and also by his

other patents, wherein he shows the stove extend-

ing fully half length beyond the pivoted door.

Q. Is it not true that a stove is not a folding

article of furniture, such as a bed?

A. That is not necessarily so, because the other

James patent shows a folding stove hanging on his

door.
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Q. What patent do you refer to now?
A. The one right here. Whether the article

folds, or not, does not affect the function of the

door. James shows a folding stove on a door in

one of [110] these patents.

Q. Give us the number of it.

A. In Patent No. 828,481, Defendant's Exhibit

*^H," in which a stove, 67, is hung on the front of

the refrigerator which is on the door, and the stove

folds down or raises up; in other words, it pulls

out for use and drops to a vertical position when

not in use. Whether a bed folds or does not fold

does not affect the door on which it is hung in any

manner, shape or form.

Q. This stove you refer to, 67, is simply an elec-

trical plate, is it not? A. It is a stove.

Q. It is not a gas-stove?

A. No, but it is a stove. A stove is a stove,

whether it is gas, or electric, or whatever it is. It

is just as hot ; in fact, an electric stove can be made

hotter than another stove if need be.

Q. In the arrangement there shown in the James

patent. No. 825,840—and please confine yourself

to what is shown in the drawing, and not to any

conjectures you may be able to reach from your in-

terpretation of the description; I say with that ar-

rangement it would be impossible to mount a bed

on that centrally-pivoted panel in the manner

shown in the Anderson patent: That is correct, is

it not? Please answer that ''Yes" or ''No."

A. It could be done by simply making that left-
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hand instead of right-hand, simply reversing the

two doors, so as to get away from the wall, which

all the wall bed men admitted here in court they

do. There is a wall here which would interfere

with a bed. Anybody with any mechanical sense

could see you have to move the bed from the wall.

All the wall bed men here testified they get away

from the wall. They change the house plans and

move the opening. That could be done by changing

the doors. You simply reverse the position of the

doors. You put the pivoted door where the other

is in order to make the bed swing out completely

[111] in the compartment, unless the bed was

rather a small bed. This projecting wall would

not be in the way, then. The wall bed men say

they alw^ays tell the architect to move away from

the wall and get the bed out in the room.

Q. If you were building stoves, would you put

them out in the center of the room, or put them in

the corner, as James does?

A. James shows a stove in the center of the room

in his other patent.

Q. Did you ever see any of those James devices

in actual use? A. I did not.

"Q. You are familiar with some of the James pat-

ents shown in wall beds, are you not?

A. I am not. I did not look up the James wall

bed patents, at all.

Q. You don't know that James has some dozen

or more patents on wall beds?

A. I understand that he has.



vs, Verne L. Holmes et al. 135

(Testimony of J. A. Bried.)

Q. You don't know that of your own knowledge?

A. They were not shown in the prior art patents

which were given me to look over, and so I did not

ask for them. I considered they were not of any

importance in this connection.

Q. How long have you been familiar with the

wall bed art?

A. I have been familiar with the wall bed art

for quite a long time. This particular Ideal bed

I have known perhaps longer than anybody in this

courtroom, excepting the inventor.

Q. But you are not familiar with any of the

James patents on Avail beds?

A. I am not, because they were not brought to

my attention in the search which involved these

various patents. One or two were, but they were

beside the issue. I remember seeing one or two

James patents, but they did not seem to have a di-

rect bearing on the case.

Q. You never have seen a James patent showing

a bed mounted on a centrally-pivoted panel, have

you?

A. I personally do not [112] remember see-

ing such a patent. I may have seen it, but if I did

it must have had features which made me pass it

by, because it does not remain in my memory.

Q. You are familiar with the James patent, 756,-

371, which is Exhibit "'F'' in this case, are you

not?

A. Yes, fairly familiar with it in so far as the

features which pertain to the case are concerned.
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Q. Do you recognize any wall bed in that par-

ticular patent?

A. I see a bed here of some type, marked ^^42."

It is very small in the drawing in Fig. 2. I do not

see exactly how it works without reading the speci-

fications. It seemed to have no relation to the case,

and I did not study it up.

Q. Does not this suit relate to wall beds?

A. That is true, but it relates to a particular

type swinging on a door, and this particular bed

here at first glance does not seem to be mounted on

a door.

Q. Please refer to Fig. 14 of that James patent,

and see if you are able to understand the opera-

tion of the James wall bed.

A. The bed swings up on horizontal pivots. I

would say from looking at the drawing roughly

and without reading the specifications, it seems to

swing upward with one end projecting into a re-

cess. It looks as if it stood up in a cabinet here.

It does not swing horizontally out on a door so far

as this seems to show.

Q. In other words, it does not reverse on vertical

pivots ?

A. Not this particular type. In the James pat-

ents, he is concerned with all kinds of apartment

house matters, and he tries to show all kinds of

methods of doing things. Apparently this bed is

one of his methods. He shows everything from

sewer-pipe traps of special design to anything you

can think of. He evidently thinks this type of bed
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desirable. It has no relation to the present bed,

because it swings up, apparently, on [113] hori-

zontal pivots. Would not Fig. 20 give a better

view of it, or is that another bed? It seems to

have no relation to the case, so far as I could see.

Q. In other words, then, it never occurred to

James to mount his wall beds on a centrally-piv-

oted panel, according to the disclosure of this pat-

ent?

A. I don't know what had occurred to James;

he shows so many things here that it may have oc-

curred to him in many other patents with which I

am not familiar. What occurred to James is be-

yond my knowledge to say. He is the only man
who shows the co-operative swinging and pivoted

doors. No one else shows that at all.

Q. Eeferring again to the James patent, 825,840,

what would you say was the primary purpose of

mounting this stove on a centrally pivoted panel?

A. The primary purpose, as it states in the spe-

cification, is so that the stove can be used in either

compartment and the stove sealed, and of afford-

ing a passageway from one compartment to the

other through the auxiliary door when the stove

was in either compartment—exactly the same ob-

ject the wall bed man had in hanging his bed on

the same door.

Q. Did it have any other purpose?

A. It had no other purpose. It provided means

of ingress and egress on one side of the object. It

provided an object which is usable in either com-
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partment, and a means of sealing the compartments

one from the other with the furniture of them in

either compartment. That is the 100 per cent ob-

ject of all these beds.

Q. I call your attention to lines 61 to 65, page 1,

of the James patent, and ask you if you see any

further purpose for this construction?

A. '^Another object of the invention is to en-

able the stove support''—^meaning the pivoted door
—

'^to be used to transfer the food from the kitchen

to the dining-room after cooking, and also to en-

able the stove to be used for [114] light cooking

in the dining-room while shutting off the kitchen.

That is just what I said, you use the stove to cook

on, and then you can turn it around and your food

is on it.

Q. In other words, the food is to be placed on

top of the stove in the kitchen and then the panel

revolved and the stove moved into the dining-

room?

A. Not necessarily, because it provides for using

the stove in the dining-room for light cooking as

well.

Q. Please state whether or not your understand-

ing of the James patent, 825,840, is that the cen-

trally-pivoted panel, 6, should be free to revolve a

full circle 360 degrees?

A. That feature I had not looked into, because

whether it goes clear around, or half way and back

again, would be immaterial, so long as it gets the

stove in one room and back into the other room.
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I can read the patent and see whether it says it

goes clear around, or not. In other patents it does

not go clear around; maybe in this one it does. I

see nothing in the specifications which would limit

him as to whether he went all the way around, or

whether he went 180 degrees and back again. He
seems to show here that stops are provided th lock

the door either with the stove exposed in one room

or in the other. I see no definite statement, with-

out a long reading of this, which would consume

a lot of time, as to whether or not he goes clear

around, or half way around and back again. He
does throw the stove from one room to the other.

I would imagine he could get clear around. I see

no definite statement as to whether he goes clear

around, or not.

Q. What does this convey to your mind'?

^^The catch 30 is movable into sockets 31

when passing toward the same from either di-

rection, so that the door closure can be turned

to either position in either direction." [115]

A. Where is that line you read from, so that I

can see just what precedes it.

Q. Lines 64 to 68 on page 2.

A. It refers to the catch 30. I must first see

what the catch 30 is. The catch 30 appears to be

a little lock at the top of the door to lock it when

it is parallel to the wall. The socket 31 is a little

socket in the frame of the door, above the door.

Sockets are provided at each side of the pivotal

connection of the swinging closure. One would be
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here and one would be here, on top of the door.

^^So as to lock the closure in either direction."

That does not designate whether the door comes

clear around or goes halfway and comes back

again. It is utterly immaterial whether it went

clear around, or not, so far as this inventor is con-

cerned.

Q. You did not complete the reading of that.

A. '^The catch 30 is movable into socket 31 when

passing toward the same from either direction, so

that the door or closure can be turned to. either po-

sition in either direction." Then I would say it

went clear around. It seems to imply that.

Q. Did you have anything to do with the con-

struction of this alleged model of the James pat-

ent which has been offered in evidence here and

marked Defendant's Exhibit ^^P"?

A. After it was made I looked it over to see that

it was substantially like the drawing, and showing

the features of importance.

Q. This centrally-pivoted panel is made so that

it cannot turn completely around; is that right?

A. I had not noticed that particular feature, but

that is immaterial, that makes no difference.

Q. I am not asking you what is immaterial, I am
asking you as to the question of fact.

A. Let me see the model. It does not bump

anything—it just bumps this little suspension

screw around. I will admit that this thing here

does not go clear [116] around. That was an

oversight, though. As far as we are concerned, it
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demonstrates the same thing. That is simply the

roughness of the model.

Q. Will you point out other differences, if you

note any, between this model and the drawing of

the James patent?

A. Apart from the stove being hung there so

we can lift it off without disconnecting the pipes,

I would say it was substantially all right; it shows

substantially what the drawing here shows. We
made the stove detachable so we could a bed on it.

Apart from that I see no material difference be-

tween the two. This door is a trifle smaller, but

is in accordance with the James patent.

Q. How about the side wall, would you be able

to put the bed there?

A. Unless you moved that side wall away, ac-

cording to the admission of Mr. Stearns, you would

not be able to put the bed there.

Q. How about the sink?

A. This was simply put there to show the posi-

tion of the sink. It was simply hinged there so we

would not lose it in taking it out of the way. If

you put an article in there that is so big, the sink

would have to come out, too.

Q. It was necessary to take the sink away so

that you could put a bed on the James door: Is

that correct?

A. Certainly. It took quite a good deal of in-

telligence for us to figure that out, too, but we fi-

nally figured it out.
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Q. Being an inventor you figured that out, did

you? A. Yes.

The COURT.—Q. You have to take the sink out

no matter on which door you mounted the bed?

A. Unless the compartment was larger. That is

only a question as to how big the compartment was.

If the compartment was a big room, you might

have the sink ten feet away. Since it was only

a little compartment, you had to [117] take the

sink out to get the stove in there. Naturally, they

do not try to get a sink, a stove, and a bed in one

compartment, if the compartment is small.

Mr. LOFTUS.—Q. Confining yourself strictly

to what is shown in the James patent No. 825,840,

what would you say the sole purpose of the hinged

door 5 is?

A. It has no sole purpose; it has two purposes;

one of those purposes is to provide a means of get-

ting in and out without molesting the stove; the

other purpose, according to the provisions of the

specifications which enables him to put any size

stove on his door, is to give room for that door to

swing in accordance with the prior patents.

The COURT.—Q. You mean the door?

A. No, to give room for the stove to swing out.

It has two purposes ; one is to provide a passageway

in and out without disturbing the article of furni-

ture hanging on the door; the other purpose is to

provide clearance if that article is larger than the

door in accordance with the provisions of the speci-

fications, and in accordance with his earlier disclo-
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sure in his other patents, wherein the article is so

big that you have to open the door to get it out.

It therefore has those two purposes. It has no

sole purpose.

Mr. LOFTUS.—Q. Can you point to any partic-

ular part of the specifications in the James patent

825,840, where he has any statement that he in-

tended that this stove should swing through the

opening which is closed by the hinged door 5^?

A. I can show you wherein he states certain

things which gives one the privilege of making that

stove any size.

Q. But you do not find it explicitly states there,

do you? A. Yes, quite explicitly stated.

Q. Please read that explicit statement.

A. I have it marked on my own copy. He
speaks of compartment 2, which is the small [118]

compartment, reading from page 2 of his specifica-

tions, line 29:

'^The compartment 2 may contain the usual

kitchen facilities such as a sink 26 and shelves

27, and when the swinging cofeure is moved to

bring the stove into said compartment, said

stove may extend alongside the sink into the

space between the sink and shelves, so that

practically all the space in said compartment

will be utilized.''

That is this space here. That means that the stove

can be big enough to substantially fill that com-

partment. It can be that big if you want it to be.
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He places no limit. His prior patent shows his

stoves

—

Q. Just confine yourself to this patent.

A. That is what you wish to know, isn't it?

Q. Will you please read from the specification

of the James patent No. 825,840, any statements

which you find therein relating to the purpose of

the hinged door 5, and then state whether or not

you find therein any statement by the patentee that

the purpose of said hinge door is to afford a pas-

sageway for a large stove? A. He says:

^^The wall 3 between said apartments is

provided with an opening 4, through which

said apartments communicate, said opening

being closed by a door 5 and swinging closure

6, placed side by side, so that when both are

closed they will close the entire width of the

opening 4. Door 5 is hinged to the casing 7

of opening 4, so that its free edge swings ad-

jacent to the path of swinging closure 6."

Do you want me to read all this?

Q. Please read lines 49 to 54 page 2, of the pat-

ent, which states the purpose of door 5.

A. It reads:

^^The door 5 serves to give convenient access

not only to compartment 2, but also to the

swinging closure, to enable [119] manipula-

tion thereof."

That means if the stove were too big it could not

be manipulated without that swinging door. It is
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implied right there, carrying out his previous im-

plication.

Q. Don't you understand he means by that that

you shall first open the hinged door in order to

grasp the edge of the swinging closure"?

A. Would you consider that necessary? Couldn't

you push on it from the front? You do not have

to open an auxiliary device to get hold of its edge,

you can push it at any point.

Q. So far as that particular arrangement shown

in the James patent 825,840, is concerned, he would

operate the same even if James had placed a jamb

between the edge of the hinged door and the edge

of the centrally-pivoted panel, would he not?

A. No, it would not, because it would not give

the freedom which his specification mentions there

in regard to the size of the stove.

Q. But so far as the illustration in the drawing

is concerned, it would operate just as well with a

jamb there, would it not?

A. The drawing is only half the patent; I could

not consider that drawing without reading the de-

scription of the drawing. I cannot see how it op-

erates without reading what he says he does. He

gives you a privilege there. He is consistent in

showing in several patents the two doors working

adjacent to each other, a pivoted and a swinging

door. He is the only man that shows that in the

art. I cannot rob him of those doors. They must

be left precisely as they are. I am not in a posi-

tion to change his structure.
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Q. You did change it considerably in this model,

didn't you?

A. No, that is not changed. Any projecting

little screw that would bump there would not

change it at all. That was more of a mechanical

oversight; you can take it off and it would [120]

not affect it in any way.

Q. Do I understand by your answer that you are

not sufficiently versed in the art of drawings to say

whether or not that device would operate with a

jamb between the hinged door and the centrally-

pivoted panel?

A. I did not say that; I said that particular de-

vice would or would not operate, depending on the

size of the stove that was hung upon it.

Q. I am asking you to read the drawings as

shown there, and not to change anything in respect

to the size of the stove.

A. As the drawing is shown there, if I placed

a jamb between those doors and you let me do it

by cutting an equal amount off of each door, the

stove will not operate. You have no right to ask

me to spread those doors and spread the building.

If I put a jamb in here I have to cut two inches of

that door and two inches off that one, and the stove

will cease to operate.

Q. But if you move the wall of the building over

you can operate it?

A. Yes, but I have not the privilege of doing

that. I cannot cut an equal amount from both

doors. You cannot confine me to one door. If I
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cut from each door an equal amount then the stove

will not operate.

Q. I understood you to say on your direct exam-
ination that the first patent you had any knowledge

of that showed a reversible wall bed was the Mer-
rill patent?

A. On a centrally-pivoted panel. That was the

first one shown in these prior art patents which are

entered as exhibits.

Q. That Merrill patent, however, was filed later

than the Jordan patent, so that the Jordan patent

would be the first one that issued.

A. I was speaking of the date of issue. How-
ever, I can see in just a moment what those dates

are. The Merrill patent was issued in May, 1908;

the Jordan patent was issued in July, 1908. The

filing of the Merrill patent, however, was in [121]

October, 1906, and filing of the Jordan patent was

in May, 1906. The Jordan was therefore filed be-

fore the Merrill, but the Merrill was issued before

the Jordan. I simply said that the Merrill was

the first issued patent. However, Jordan came

closely along. It is immaterial which is which so

far as my statement is concerned. I consider them

equal. They both show a centrally-pivoted door

with a bed on one side and a cabinet on the other

side.

Q. Are you familiar with the Murphy reissued

patent No. 13,428?

A. I have never looked at the Murphy patent.
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Q. You have seen the Murphy wall bed in use,

haven't you?

A. I have seen the Murphy original patent, but

not the Murphy reissued patent.

Q. I show you a copy of that patent, and ask you

if you can recognize it, and if you can understand

the construction and operation of the Murphy wall

bed.

A. Looking at the drawing, I can see that Mur-
phy hangs the bed on a hinged door. The bed is

wider than the door, and opens out of a doorway

that is narrower than the bed. He has a little

auxiliary door also hanging on the bed in the par-

ticular picture which did not appear in the original

Murphy patent, as far as I am aware.

Q. What would you consider to be the feature of

novelty in this Murphy patent?

A. In that particular reissued, looking at the pic-

ture I would say that the feature of novelty was the

hingeing of a wide bed to a narrow door in a certain

way and pivoted on and auxiliary door the revolving

bed, so that when it swung out you would use that

little auxiliary door to close the opening. There

may be other points. Sometimes the picture shows

one thing and the claims are directed to other things.

For instance, in Anderson two of those two little

truss rods are referred to; that does not appear in

the picture. [122]

Q. You have refeiTcd to the Ruggles patent,

748,563, Defendant's Exhibit ^^D." In what respect

does that differ from Murphy?
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A. This Euggles patent also shows a bed hung on
a common hinged door. It differs from Murphy
in the fact that this bed is narrower than the door,

and has not the little auxiliary door hanging on the

bed which the Murphy reissued shows. Murphy
has a little door hanging on the bed itself, so that

when it is open he can swing that little door. This

man does not show that.

Q. Would you consider the fact that Murphy ex-

tends his bed past one of the edges of the door,

whereas Ruggles does not, as a matter of any mate-

riality ?

A. Personally I wouU consider that it had value,

ves.
«/

Q. But in respect to Anderson extending his bed

past the centrally pivoted panel, so that it ex-

tended along the wall, you think that is immaterial,

do you "I

No, I say that also has value, the same value that

James' extending stove has. Anything extending

beyond the door has value because it shows that

an article larger than the door can swing with the

door.

Q. And that extending stove of James is shown in

patent 756,371, Defendant's Exhibit "¥,'' Is that

the one you refer to?

A. That is one of the James patents which shows

the extending stove. There is another one that

shows an extending stove also.

Q. And that stove extends along the wall when it

is concealed in the closet, does it not '^
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A. There is no closet; there are two compart-

ments; it extends along the wall when it is in one

of the compartments.

Q. Namely, the kitchen? A. Yes.

Q. And in that respect it is similar to the Murphy
patent, is it not?

A. It is very much similar to the Murphy patent.

Counting the kitchen the main compartment, it ex-

tends along the wall of the main compartment. It

is not shown here which compartment [123] is

the larger. The kitchen may be the larger. The

size of this kitchen is not shown ; the size of the com-

partment is not designated. It extends along the

wall when the door is closed. It extends along the

wall beyond the hinges of the door, along the wall

of the compartment in which it is.

Q. In other words, you consider that this James

patent No. 756,371, according to your interpretation,

meets the idea of the Murphy patent?

A. I say that it shows the same idea of the house-

hold articles extending beyond the hinges of the

door and along the wall of the compartment when

the door is closed, the door on which the article is

hung. The drawing there proves that, and that is

what I say.

Q. Are the differences between these various

James patents and the Anderson patent which you

have pointed out as great as or greater than the dif-

ferences between that particular James patent De-

fendant's Exhibit "¥,'' and the Murphy patent?

A. The Murphy reissue I only saw this moment,
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but as regards the James patent, he shows an awful

lot of apartment house construction. That is only

one little element. He shows, I think, 20 figures

in one of his patents. He lays the same stress on

all of them. The difference in the James patents

is very hard to define. It is not a matter of degree.

He shows all kinds of stuff. It is very hard for me
to say just what that degree is.

Mr. LOFTUS.—Ql Do you consider the James
patent. No. 756,371, Fig. 2, is nearer to Anderson

than it is to Murphy "^

A. Well, I would say that it was equally near to

both of them, that is, with certain reservations. It

is near to Murphy in showing an article which ex~

tends beyond the door and overlaps the wall. It is

near to Anderson in showing the necessity of [124]

opening the auxiliary door in order to get that

article out. Murphy had no auxiliary door. There-

fore it is near to Anderson, it is just like Anderson

as far as the use of the auxiliary door is concerned,

because it must be opened in order to get the stove

out. It is near to Murphy for the other reason, the

extension along the wall. So I would say it was

equally near to both of them.

Q. Do you see any centrally pivoted panel in that

James patent No. 756,371 ?

A. No, I do not see it. It looks to me now like a

panel hinged along one edge like the Murphy door,

with the stove extending. I thought first it was a cen-

trally-pivoted panel. Although there is no direct
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statement in the patent, I believe it is two swinging

doors hinged on their edges.

Q. Yon are aware of the fact, are you not, that

the Murphy patent has several times been sustained,

notwithstanding these several James patents?

A. It has been sustained, but I am not aware of

the evidence that was offered, or whether this draw-

ing was shown, or w^hether reversing it was shown,

or whether the stove extending along the wall was

shown. I am not aware of that at all. It may have

been offered or evidence on that point may have

been entirely overlooked,—I don't know.

Q. In your explanation of the Anderson patent

here in suit, you laid some stress on the fact that

the drawing showed a pair of hinged doors in the

rear of the closet, the doors being numbered 5 and 6.

A. Yes.

Q. The Anderson patent would operate the same

w^hether those doors were there or whether you took

them away, or whether you placed a curtain in their

position or not, would it not?

A. No, sir, it would not operate with the doors

there in their present position unless those doors

were open. Those doors block the movement of that

bed. It cannot be moved with those doors there.

[125] They are inoperative.

Q. I will ask you to answer my question. I will

have the reporter read it for you.

(Question read by the reporter.)

A. I say no it would not operate the same. It

would be free to operate if the curtains were there,
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whereas in its present position it would not operate.
The doors would not allow it to operate. The doors
touch the bed. In swinging on its pivot, that cor-

ner would have to extend out on a curve in order to

get around. It is blocked against the hinged corner
of the door, 6, and is immovable. The device as shown
there in that drawing is inoperative; it cannot be
made to work without somebody coming around the

moving doors, essentially removing the doors; ih^n
it would operate, otherwise not. It is not the same
as a curtain.

Q. Is it not a fact that those doors would swing
open under the force imparted to them by swinging

the bed?

A. Normal doors would not. All doors have a

catch some place. One ounce of pressure would

hold them in place.

Q. Do you find any lock or catch shown in the

drawings of the Anderson patent %

A. There are none there, no ?

Q. But you intended to put them on; is that it?

A. Oh, no. I say that in all structures involving

doors a lock is understood. He does not even show

door knobs—^he shows nothing there, and we know

that door knobs are on the thing.

Q. In other words, so far as the operation of the

bed is concerned, it would work better if 5 and 6

were removed?

A. It won't work at all as it is. It is inoperative

as it is shown there. Nobody can make that patent

work. The doors have to come off before it will
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work. That point may have been overlooked by

others, but I see it. [126]

Q. So that taking the doors away improves the

operativeness of the Anderson structure: Is that

correct ?

A. It allows it to operate. It does not improve

it, it allows it to operate.

Q. What is your definition of ^' operativeness"

and '

' inoperativeness
'

' ?

A. A thing that will work and a thing that won't

work.

Q. Would you say that the structure as shown

there in the Anderson patent cannot possibly be

made to operate under any conditions?

A. In its present condition it will not operate.

From the position it is now in, it will not operate

as intended by hand. It might be operated by a

person getting a clawhook or by going around on

the other side and forcibly opening those two doors.

From the forward side it will not operate under

its present method of installation. It would require

some means of opening doors 5 and 6.

Q'. What would you do to make it operate if you

were called upon to install it?

A. I would take off the doors that he tried to get

in connection with his patent through eight actions

in Patent Office and was refused.

Q. In other words, he never did include those two

doors, 5 and 6, in his claims?

A. Oh, yes, he fought bitterly; he was rejected

eight times in the Patent Office. He would not yield
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those doors until the sixth rejection, or until about
the 22d paper went through the Patent Office. The
Patent Office told him they would not allow him
any claim on any building construction, only on
doors on which the bed actually was hung. He ar-

gued that door 4 was necessary, because otherwise

he could not get his bed out. He dropped his claims

on the other doors. The real object of his patent

was to close his bed up between four doors. He
tried to get claims for that, even. The Patent Office

said that building construction would not be allowed

to be claimed by him. The Examiner said, ^^You

will have to file a division if you want [127]

that." Finally, after fighting the Patent Office

through many actions, he dropped his claims to the

doors 5 and 6. That was his real reason for filing

the patent, having the thing all enclosed in doors.

Q. The Examiner held that those doors, 5 and 6,

had nothing to do with the operation of the bed, as

finally claimed : Is that right ?

A. As finally claimed by allowing him claims

without those doors. The Examiner said he would

have to file another application if he wanted those

doors.

Q. In so far as the present Anderson patent is

concerned, the doors 5 and 6 have nothing to do with

the combination?

A. They are not included, because it was not until

he dropped them that his claims were at all consid-

ered.

Q. You don't find the doors 5 and 6 in any of the

claims ?
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A. No, but you find them spoken of in the specific

cations, and elaborated upon.

Q. And if you were to build the Anderson bed,

you would simply dispense with those two doors, 5

and 6?

A. If I had that particular installation, yes, but

if I had a deeper wall I might put them there, if

there was room enough for a bed to clear. I could

not make them just like his, because it would not

work.

Q. You apparently have studied this file-wrapper

in the Anderson patent rather closely, and you are

also aware of the fact that the Patent Examiner

cited in that case the James patent No. 825,840,

which you say is the closest prior patent that you

are aware of in connection with the Anderson?

A. I don't know that I said was the closest, but I

am aware that he cited the patent.

Q. What is the closest patent prior to Anderson,

in your opinion—the closest single patent?

A. I believe now that I did say that that one I

considered the closest.

Q. And that is the patent that the Examiner con-

sidered in connection [128] with the Anderson

claims, is it not? A. Yes.

Q. And you say thoroughly considered at that

time and discussed in the file-wrapper?

A. No, sir, it was not thoroughly considered. The

Examiner's actions are not thorough. I can show

you many cases where an exact element claiming 100

per cent is not allowed; I can show you file-wrap*
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pers where I have personally closed out the claims.

No, the Examiner's consideration is not complete.

Q. You have just stated that there were eight

considerations of the Anderson patent: Would you

consider that thorough?

A. Not in regard to the Hames patent, because

that was considered only superficially; the Exam-
iner left that to the courts to determine.

Q. Now, in regard to accessibility to the closet:

When the bed is stored, considering the type which

is known here as Duplex, and as shown in Plain-

tiff's Exhibit 8, is it not true that by enlarging this

opening slightly space can be provided to permit

access to the closet when the bed is stored?

A. That is true, but that would involve doors

which were not standard; it would increase the size

of the doors. It is just as true that by decreasing

the opening the bed would not work.

Q. In other words, it is not necessary to use this

gearing and links such as we find in the Ideal struc-

ture to enable the user to gain access to the closet

when the bed is stored : Is not that correct ?

A. That is not correct. It is absolutely necessary

to use that gear arrangement with a given size pair

of doors. It was to cover the desire to use doors

which were not unduly large that the gear arrange-

ment was devised.

Q. Is it not true that by sHghtly enlarging the

doors in this Duplex type sufficient space can be

provided to permit access to the closet when the bed

is stored?
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A. No^ sir. Four inches [129] is, I believe,

the space they claim there now for clearance, and a

slight enlargement would not let you go in. You
would have to enlarge it to a point where the doors

would be unduly large.

Q. What would you call unduly large?

A. Depending on the size of the man. For a

good-sized man you might have to have so large a

door that no one w^ould want it in their home.

Q. Suppose you had to use two doors, each three

feet in width, is it not true that you would then have

a movable space to permit the user to enter the

closet when the bed is stored?

A. That is a matter of six feet against two doors

of two feet six inches, or a total of five feet. That

is enlarging the door opening one foot, or one-fifth,

or 20 per cent. That might be possible, but it would

be prohibitive, because it would make an unduly

large opening, which no one would want in their

homes.

Q. Then your answer to my question is ^'Yes."?

A. No, it is not ''Yes"; it is qualified.

Q. I show you a sketch containing two figures,

one illustrative of the ''Ideal" and the other of the

"Duplex," and ask you whether or not you con-

sider Fig. 2 as a possible arrangement of doors and

bed so as to permit access to the closet when the bed

is stored?

A. This arrangement in Fig. 2 is the unduly en-

larged arrangement of which we just spoke, and

which I said would not be acceptable, because if it
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had been the manufacture would not resort to the
gear arrangement. People would not want barn
doors in their room. They are too big. You have
enlarged it here 20 per cent, substantially, in order
to get a passageway that did not exist. You would
make a veiy large door, and people would not
have it.

Q. Mechanically, that is operative, is it not?

A. Certainly, [130] because it operates through

the whole side of the house if you take that side

away. You have simply made the door so large that

you could swing anything through it.

Q. How much larger is it than Fig. 1, approxi-

mately ?

The COURT.—Fig. 1 of what?

Mr. LOFTUS.—Of that same sketch.

A. It is substantially 20 per cent larger. It

would take about 20 per cent larger to go to the

degree that you speak of, but that is a size that is

prohibitive.

Q. In other words, by having this opening six

feet instead of five, the passageway would be pro-

vided? A. But you could not sell the beds.

Q. I thought you were testifying here as a me-

chanical expert, and not as a salesman.

A. I am testifying also to a structure which would

be commercially possible. If you take the entire

side of the building away there is room there, of

course.

Mr. LOFTUS.—I offer the sketch just referred
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to by the witness in evidence, and ask that it be

marked Plaintiff's Exhibit 14.

Mr. BOYKEN.—And I would like to suggest, in

order to preserve the continuity of the record, that

the Murphy patent ought to go in.

Mr. LOFTUS.—I offer a copy of the Murphy re-

issued patent No. 13,428, and ask that it be marked

Plaintiff's Exhibit 15. No further questions.

(The documents were here marked, respectively,

Plaintiffs' Exhibits 14 and 15.)

Mr. BOYKEN.—That is our case. [131]

TESTIMONY OF BALDWIN VALE, FOR
PLAINTIFFS (IN REBUTTAL).

BALDWIN VALE, called for plaintiffs in re-

buttal, sworn.

Mr. LOFTUS.—Q. Mr. Vale, give your age, resi-

dence, and occupation.

A. Age, 49; residence, San Francisco; occupation,

patent attorney and mechanical expert.

Q. What education and experience have you had

which would tend to qualify you to testify as an ex-

pert witness in patent causes, and more particularly

to patents relating to wall beds?

Mr. BOYKEN.—I will admit Mr. Bale's qualifi-

cations as an expert.

The COURT.—I think that will be sufficient.

Mr. LOFTUS.—Q. How long have you been fa-

miliar with wall beds?

A. During the years since 1913 and 1914; I think

in 1913, but I am sure of 1914.
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Q. In what way did you become familiar with the
wall bed patents?

A. I was called in to give an opinion on this An-
derson double-door patent by the local agents repre-

senting the Holmes Bed Company at that time, and
also the representative of the Pacific Wall Bed
Company, with whom I went to San Diego and met
Mr. Anderson, and Mr. Bowman, his patent attor-

ney, and went to the file-wrapper and the prior

art of the Anderson patent in suit, which was at

that time pending in the Patent Office.

Q. You did that in connection with your practice

as a patent solicitor f A. Yes.

Q. Have you been in touch with the wall bed art

since that time'? A. Almost continuously.

Q. Have you examined the patent here in suit,

the Anderson patent, and do you understand the

construction and operation of the device shown and

described therein? A. Yes, sir.

Q. Will you please explain to the Court the par-

ticular improvements in the wall bed set forth in

this Anderson patent, and I [132] will ask you

to compare the same with the prior art, as known to

you, and more particularly as developed by the tes-

timony given by the defendant, which you have just

heard.

A. In answering that question, I would divide

the wall bed art into three distinct classes; the

first class represented by Jordan and Merrill, and in-

volving a revolving panel on which is a bed nar-

rower than the panel. The second class, or the



162 Eip Van Winkle Wall Bed Co,

(Testimony of Baldwin Vale.)

next class, is represented by Murphy, in which

he passes a bed through an opening narrower than

the bed by mounting the bed on an ordinary hinged

door, hinged at one side of the opening, with the

bed overhanging the width of the door. The next

departure was what is known as the Anderson

double-door patent here in issue, in which he has

a revolving panel and a hinged door, co-operating

or combining to close the opening in the wall with

the bed swinging on the revolving panel, so that

the bed overhangs the width of the panel, the pro-

jecting side of the bed within the opening project-

ing past the central portion of the opening, so that

the bed freely swings through the opening, and

the opening may be completely closed after the

bed is swung into operative position. The part

of the bed that overhangs the panel when in the

opening takes a reverse position when swung into

the room for use, since this overhanging portion

then overhangs the wall of the room. That, broadly

stated, is the Anderson patent, and the three classi-

fications of the wall bed art.

Q. You have heard Mr. Bried's testimony which

has been given here in connection with the various

prior patents cited in the answer, and particularly

the James patent. No. 825,840 ; what have you to say

in that respect, and in giving your answer you

may refer to any of the exhibits or models which

have been offered here.

A. I would say that the James patent should

[133] be limited to its disclosure in interpreting
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the claims. There are always attempts to inter-

ject invention when an inventor is testifying to

matters of this kind. The James patent drawing

very clearly discloses and illustrates the text of

the James specification in which there is no sug-

gestion as to the mounting of a bed on this door

structure, since in that patent and other patents

of James he shows distinct departure in the matter

of mounting beds, and makes no reference what-

ever or suggestion as to mounting beds on door

structures, as shown in Fig. 4 in patent 825,840.

The stove shown as mounted on the revolving panel

6 is decidedly narrower than the panel, necessarily

so because of the depth of the stove, which necessi-

tates a clearance in passing the wall 3 and each of

the opposing doors, 5. There is no suggestion of

overhanging the stove past the margins of the re-

volving panel 6.

Q. Would the use of a narrow stove, as shown

in this James patent 825,840 in your opinion sug-

gest the particular arrangement and combination

which is disclosed in the Anderson patent?

A. No, sir.

Q. Please give your reasons for that.

A. In the first place, I would consider myself

competent to form that opinion, and in the next

place I know Robert H. Anderson very well, and

I know that he w^as confronted with a difficulty

and had some difficulty in adopting a full-width

bed to an opening of this nature. It calls for

invention to accomplish that mode of operation
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of getting a wide bed through an opening of this

kind; it calls for the inventive faculty.

Q. What would those dotted circles there sur-

rounding the pivoted panel 6 suggest with respect

to the width and depth of the stove?

A. They are the circumference of the extreme

width and depth of the panel 6 and the stove 19,

indicating that the [134] panel 6 was completely

revolvable on its axis.

Q. I show you a model here and ask you to

state what it represents.

A. This model represents the James patent No.

825,840.

Q. The centrally-pivoted panel in this model

is completely revolvable; I ask you if that is your

understanding of the disclosure of the James patent.

A. Yes.

Q. Do you find in the specifications any basis

for that, Mr. Vale?

A. On page 2 of the patent, beginning at line

64, I read the following:

^^The catch 30 is movable into sockets 31

when passing toward the same from either di-

rection, so that the door or closure can be

turned to either position in either direction."

That indicates that the panel 6 could be re-

volved completely around and latched in position

to expose either of its sides.

Q. If the stove were made wider than the panel,

would that panel be capable of revolving, as stated

in the specification? A. It would not.
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Q. What difficulties would be experienced in

attempting to arrange a full-width bed on a panel

arranged such as we see in the James patent

825,840.

A. If the width of the bed overhung the width

of the panel in Pig. 4, it would either foul or con-

tact against the wall 3 or against the end of the

sink 26. It would be necessary to remove the

sink. The door 5 is placed within the opening

there, as stated in the specification, merely to

allow access to the sink. It does not necessarily

function in connection with the door, 6, or revolv-

ing panel 6, and permit access to the stove.

Q. In your opinion could the objects stated in

the James patent be carried out, even if the hinged

door 5 and the pivoted panel 6 were separated by

a jamb? A. Perfectly.

Q. In other words, the hinged door 5 does not

affect the operation [135] of the stove and the

panel: Is that correct?

A. It does not. You could saw a strip off the

edge of the door 5 and nail it in position and swing

the balance of the door 5 on its hinges without in

any way interfering with the operation of the panel

6 and whatever may happen about the panel 6.

Q. Have you any explanation to offer as to why

the stove in the James patent No. 825,840 is placed

so closely against the side wall 3?

A. Well, it is the usual practice in furnishings,

particularly in connection with fiixtures like stoves

and sinks, and especially where there are gas con-
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nections, to make for efficiency in operations, that

such fixtures be installed near the walls. There are

exceptions to this, but the rule is that stoves are in-

stalled near the walls, and usually in corners.

Q. What is your understanding of the purpose

of this closet or compartment at the left-hand side

of Fig. 4 in the James patent, 825,840 ?

A. That space seems to be a closet having no con-

nection with the stove, nor the sink, nor either of

the doors 5 or 6 in this particular patent 825,840,

except so far as this patent refers to patent No.

756,371, which antedated it, in which that space

was utilized for the installation of a recess bed.

Q. Just describe briefly the type of wall bed the

James patents show—that that particular James

patent shows?

A. In the James patent 756,371, referring to

Figs. 11 and 15, Defendant's Exhibit ^^F"—
The COURT.—We will stop now. [136]

Mr. LOFTUS.—Q. Mr. Vale, at the close of

the session yesterday you were asked to describe

the type of wall bed shown in the James patent

756,371, which is one of the exhibits offered by

the defendant.

A. I notice just where I began to answer that

question that I said Fig. 11; that should be Fig. 2;

Roman characters are used, and it confused me a

little. You will note in Fig. 2 that the bed is given

the reference numeral 42. In the description to that

I refer to pag(» 3, beginning line 125

:



vs, Verne L. Holmes et al. 167

(Testimony of Baldwin Vale.)

''In the bedroom compartment 4 is provided

a folding bed-frame 42, pivotally supported by
trunnions 43, 143, and adapted when turned

down to form a bed and when turned up to

close the recess 4 and form part of the wall

of the room. This frame 42 is also desirably

formed as a mantel and fireplace having a

shelf 44 thereon, which serves as a mantel

piece when the frame is up and as a foot or leg

to support the bed-frame when turned down."

The form of bed in this patent and in Fig. 2

is the recess type in which the bed merely folds

into a recess provided in the wall. It is not a

pivotal bed in the sense that the beds in issue

are pivotal, showing that James did not consider

his pivoted panel as a means for mounting a bed;

in fact, I do not find in any of the James patents

relating to wall beds, and there are several, in

which he pivots a bed vertically.

Q. In other words, in this patent, 756,371, De-

fendant's Exhibit '^F," James shows the stove

39 carried on a hinged door, and in addition he

shows a recess bed: Is that correct?

A. Yes.

Q. And that recess bed is indicated where'?

A. By the numeral 42, [137] to the left of

the kitchen.

Q. And that bed is not carried upon a panel or

door which swings on vertical pivots: Is that cor-

rect? A. That is correct.
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Q. Are you acquainted with other patents which

James has taken out on wall beds?

A. Yes, there are several.

Q. I hand you some plain copies of James' pat-

ent and ask you to refer to any that you see there

pertaining to wall or recess beds and to briefly

describe the same, giving the dates of filing and

issue of the various patents.

A. I have before me James patent No. 771,154,

issued September 27, 1904, application filed July 8,

1903. This is a recess type of bed with a construc-

tion peculiar to James, since the foot of the bed

is contained within a recess beneath the floor, but

in effect is an ordinary type of recess bed, in that

it folds on the horizontal pivot to close the open-

ing and swings downward on such a pivot and rolls

forward to form the bed in use, as shown in Fig. 3

in jjlan. It is the ordinary recess type of bed, but

has no vertical pivot.

The next patent to James is No. 817,371, dated

April 10, 1906, application filed September 29, 1904.

The answer to the last question applies equally to

this construction, as shown in Fig. 3, with the excep-

tions of certain mechanical differences, but in effect

it is a horizontally pivoted recess bed without any

vertical pivot of any kind upon which the bed

swings. It is lowered into the horizontal position

for use, and elevated to the vertical position to

close the opening when not in use.

The patent to James No. 823,045, dated June

12, 1906, application filed March 28, 1904, is also
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a recess bed operating on a horizontal pivot to

swing the bed down into the operative position,

and to swing the bed up to close the opening

and conceal the bed within the recess. [138]

The patent to James, No. 831,227, dated Sep-

tember 18, 1906, application filed December 19, 1904,

is also a horizontal pivoted recess bed, lowered to

the horizontal position from the wall for use and

elevated to the vertical position to enclose the bed

within a recess and close the opening. There is no

reference in this patent to any form of vertical

pivot for swinging the bed.

Mr. LOFTUS.—I offer these four James patents

in evidence as Plaintiffs' Exhibits 16, 17, 18 and 19.

(The documents were here marked, respectively.

Plaintiffs' Exhibits 16, 17, 18 and 19.)

Mr. LOFTUS.—Q. You heard Mr. Bried say

that the stove mounting in this James patent 756,371

was, in his opinion, equally suggestive of the

Murphy bed and the Anderson type of bed ; what

have you to say in that respect?

A. It is clearly in clash with the Murphy type

of bed in that it is mounted upon a vertically

hinged door and the width of the stove overhangs

the width of the door, the extension of the stove

being beyond the hinge point. It is not a ver-

tically-pivoted panel centrally pivoted, as in the

sense of the Anderson patent, nor of the other

James patent.

Q. Is it possible in that James structure of

patent 756,371 [139] to swing that hinged leaf
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27 so as to cause the stove to overlap the wall

when out in the dining-room?

A. It would not. Provision is made only to

swing this panel 27 to a position of 90 degrees.

It is prevented from going further by reason of

the stove-pipe on the hood 39. If swung any fur-

ther, it would bring the fumes from the kitchen

out into the larger compartment. It is the pur-

pose to keep that fume pipe within the kitchen

enclosure. So James did not provide for swing-

ing the panel 27 190 degrees in the operative posi-

tion. There is another feature: While the stove

is in the operative position, the door 133 as marked

on the drawing would not close the opening; in

fact it would interfere with the use of the stove

if it were swung into the closed position. It does

not close the opening when the stove is in use.

Q. Defendants have offered in evidence here a

model sujjposed to represent the James patent,No.

825,840, which model is marked Exhibit ''P.'' I

will ask you to compare this model of the said

James patent and point out any discrepancies of

dissimilarities which you may note.

A. It is noticeable upon this model that you pre-

sent that the panel is not completely reversible,

as in the James patent, it having a stud project-

ing about the center of the panel which prevents

it from completely revolving in the opening. It

also has an extension over the edge of the panel,

being a wooden part with a hole in it, which acts

as a stop when the i)ane\ is in the closed position.
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This last-mentioned part also interferes with ihe

closing of the door; it would have to have an accu-

rate or circular part cut out of the edge of that

door in order to overhang the clearance of that

socket member which is screwed to the back part

of the revolving panel, beneath the stove, when
the stove is hvmg on the panel. These overhang-

ing parts interfere with the operation [140] of

the panel as disclosed in Fig. 4 of the James patent

No. 825,840. The hinged shelf which purports to

represent the sink 26 is not a very fair represen-

tation of a sink.

Q. Do you find any hinges on that sink in the

James patent under discussion? A. I do not.

Q. What are those members at the upper border

of the sink in Fig. 4 of James patent 825,840?

A. Those are the faucets above the sink. A
sense of proportion indicates that the sink is not

as long in the model relatively as it is in Fig. 4 of

the James patent. It is noticeable that the right-

hand margin of the sink approaches very closely to

the separation between the panels in the approxi-

mate center of the opening, whereas there seems

to be more space in the model than is indicated

on the drawing, which would allow more space

for the stove than the drawing would indicate.

It was probably intended to be a fair representa-

tion of the James drawings. The drawings in

patents are not always reliable as to operatibility

and are not expected to be working drawings. It
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is fair to give the defendant the benefit of the

doubt, perhaps, in this case.

Q. What have you to say concerning the changes

that were made by the witnesses Sinclair and

Bried in adapting a full-width bed to this James

model Exhibit ^^P"?

A. It is rather easy to play a trick on a model

which you cannot very well do in actual practice

where you have a full-width bed to contend with,

because it is a very different proposition to mount

a wide bed on a narrow panel than to mount a

narrow stove on a narrow panel. Considering

the use of the bed as a bed, and the use of a stove

as a stove, I would not consider them interchange-

able articles of manufacture or of domestic use.

Q. If this model. Exhibit ^'P," had been made

exactly according to Fig. 4 of the James patent,

would it be possible to affix a full-width [141]

bed upon the centrally-pivoted panel?

A. It would not.

Q. Give your reasons for that.

A. Because the sink 26 would interfere with the

operation of the bed in this model.

Q. Any other reasons?

A. I would say the principal reason would be

that there was no teaching in the James patent

to indicate such a use—no suggestion.

Q. Would it be possible to so arrange that full-

width bed that it would overlap the wall when

turned out into the room for use?
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A. Not if it were built according to the James
Fig. 4, because the wall would interfere. The bed
could not be swung into an operative position

within the room and the swinging panel closed to

close the opening. They are not interchangeable

in this model or in fact.

Q. Mr. Bried, in his testimony, stated that he
found basis for enlarging the width of the stove

on the centrally-pivoted panel in James 825,840

by virtue of the description beginning at line 29

and extending to line 26 on page 1 of the James
specifications; will you read that paragraph over

carefully and tell us what your understanding of

the matter is?

A. ^^In connection with such a closure and self-

support I prefer to provide a door, swinging at

the side of said closure, serving to enable com-

munication between the apartments and also to

give access to the reversible stove support for

operation thereof.'' I note that he says he pre-

fers to provide a door, indicating that the door

is not necessary or essential to the combination;

and that it is to give access to the reversible stove

support for operation thereof, meaning, no doubt,

that by swinging the door 5 on its edge you ex-

pose the inner edge of the reversible panel 6,

which could be grap6'ed by the hand of the operator

for operating the panel 6. Considering the fact

that there is a stove on this panel, and that a gas

top swivel connection is [142] order to get gas

to the stove, there may be in many instances an
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undue amount of friction in swinging the panel

6 on its pivot, and it would be necessary there-

fore to exi^ose the edge of the panel for the pur-

pose of manipulating the the panel 6.

Q. Turn now to page 2, lines 29 to 36, page 2,

and will you please state what your understanding

of that portion is.

A. ^^The compartment 2 may contain the usual

kitchen facilities, such as a sink 26 and shelves

27, and when the swinging closure is moved to

bring the stove into said compartment said stove

may extend alongside the sink into the space be-

tween the sink and shelves, so that practically all

the space In said compartment will be utilized."

As far as the drawing is concerned, I think the

drawing indicates that condition, that about all

of the available space in compartment 2 has been

utilized by means of the sink and the stove.

Q. In other words, that, you understand, is not

a suggestion of enlarging the width of the stove?

A. There is nothing in that paragraph and nothing

in the patent to indicate that he intended to en-

large the stove, in fact, an enlargement of the

stove would very soon cause it to foul against the

end of the sink and prevent its operation.

The COURT.—A. Read those lines again, please.

A. *^The compartment 2 may contain the usual

kitchen facilities, such as sink 26, shelf 27, and

when the swinging closure is moved to bring the

stove into said compartment said stove may extend

alongside the sink into the space between the sink
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and shelves, so that practically all the space in said

compartment would be utilized/'

Mr. LOFTUS.—Q. Now, just read what follows

that in connection with the sink 26.

A. ''furthermore, the sink 26 may [143] ex-

tend nearly to the front of said compartment, so

that in using the sink the door 5 will be open and

the user will stand in the opening.'' In the draw-

ing the front edge of the sink does extend close

to the door 5; in fact, it could come quite up to

the door 5 so that the operator could stand' within

the larger room and work in the sink.

Q. And that sink, then, would interfere with any

enlargement of the stove?

A. It would, yes, because of the depth of the

stove requiring the large orbit to swing in an indi-

cated by the circumferential lines as struck from

the center of the pivot, indicating that James had

no idea of extending his stove beyond the vertical

sides of the panel 6. In fact, he shows those cir-

cumferential lines to show the limitations of the

width of the object—whatever it was—on the

panel 6.

Q. Referring now to defendant's model of the

Anderson patent in suit. Exhibit ''0," you heard

Mr. Bried's testimony in regard to the back doors

wherein he stated that he considered the Anderson

device inoperative, will you please tell us what you

have to say in that respect?

A. I think I will have to differ with Mr. Bried in

that matter, because, as indicated by this model,
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the device is operative; simply opening the door

and grasping the edge of the panel, the door swings

into operative position and the swinging door closes

to close the opening without manipulating the back

panels by hand. These back panels could be

mounted on spring hinges if that were desirable,

and the back door 6 of Anderson, as indicated in

his patent No. 1,074,592 automatically gives way
when the butt touches it; in fact, it takes- very

little to clear the edge of the butt in its swing. As
I said before, if that door were on a spring hinge,

which is very common practice, the door would

automatically give way and the user [144] would

not have to pass into the other door to relieve the

bed when it was operating. The Anderson patent

is a thoroughly operative mechanism, as indicated

by this model.

Q. Do you consider that those back doors have

anything to do with the operation of the centrally-

pivoted panel and hinged door at the front?

A. They do no. The door and the panel would

operate and the bed would swing into and out of

position if that were a solid wall. He is enabled to

gain a little space by putting those doors behind

instead of having that a solid wall; if there were

a solid wall at 5 and 6 it would be necessary to

provide a clearance that would clear the edge of

the bed in swinging on its central pivot on the

panel 3. That is a matter of common sense and

mechanical judgment, and would not involve in-

vention.
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Q. Mr. Vale, do you find in any of the patents

discussed here by Mr. Bried, or in any other patent

prior to the Anderson application, the combina-

tion of a hinged door and a centrally-pivoted panel,

the latter carrying an article of furniture wider

than itself and which article of furniture is so

arranged on the panel as to swing through the

opening closed by the hinged door and extending

along the wall when out in the room so as to leave

the hinged door unobstructed?

A. In none of the prior art in wall beds and

analogous arts have I found such a structure.

Q. In other words, that combination appears for

the first time in the Anderson patent?

A. Yes. Anderson marks a distinct departure

in the mounting of wall beds.

Q. What are the advantages of such a combina-

tion as applied to folding beds or wall beds?

A. The saving of space, sightliness, ease of ma-

nipulation and stability.

Q. What has such combination to do with ac-

cessibility to the closet space?

A. It makes the closet space available by means

[145] of swinging the swinging door 4 on its

hinge which allows access to the closet when the

closet is big enough to have other uses than the mere

concealment of the bed.

Q. What about the ability to close that opening

when the bed is extended in the room for use ?

A. That is very important, because it was found

m the early types of wall beds and recess beds that
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there were invariable drafts coming through the

recesses and the closets which made it very dis-

agreeable for one sleeping with his head near that

opening.

Q. What type of wall bed was subject to that

objection of drafts?

A. Particularly the Murphy. That was one of

the early objections to that type of bed. That is

why Anderson provided his door 4, not only to

clear the edge of the bed, but also the close the

opening when the bed was in use.

Q. I call your attention to Plaintiff's Exhibits 7

and 8, representing Defendant's Duplex and Ideal

beds, respectively, and ask you if you find in

either or both of said devices the combination with

a wall provided with an opening therein?

A. I do, in both.

Q. Do you find in either or both of said devices a

panel centrally and vertically pivoted to one side

of the middle of said opening, adapted to close ap-

proximately one-half of said opening?

A. I find that in both.

Q. Do you find in either or both of said devices

a headboard of a bed frame secured to said panel

so that one of its ends extends past said panel and

along the wall on the panel side of said opening,

approximately one-half of its width when the panel

is turned to that said headboard is out of said

opening? A. I find that common to both.

Q. Do you find in either or both of said devices

a door hinged to the opposite side of said opening
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for closing its remaining [146] portion, and to

allow the extended portion of said headboard to

pass through said opening when revolved with said

panel ?

A. I find such a hinged door in both construc-

tions.

Q. And do you find in either or both of said de-

vices a bed frame pivotally mounted on said head-

board "? A. That is common to both.

Q. Do you consider that the lateral shifting of

the bed in the Ideal installation substantially

changes the mode of operation of the device shown

and described in the Anderson patent in suiti

A. No, I do not, for the reason that the bed and

the panel move in unison at all times; the bed

moves through the opening, and when in the opera-

tive position lays against the wall. The portion of

the bedstead that is extended beyond the edge or

margin of the panel overlays the adjoining wall.

The position of the bed within the recess and the

position of the bed within the room is practically

the same as considered in the mode of operation.

The lateral extension of the bed when in the recess

and in the room is a matter of convenience in ac-

cess to the closet, but does not materially alter the

mode of operation of the bed with respect to the

revolving panel.

Q. Is is possible to so proportion the panels and

the doors as to provide access to the closet when the

bed is stored, even though the gears and links

shown in the Ideal installation are not utilized?
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A. It would be. That is a matter of mechanical

construction. The model of the Duplex shows a

certain degree [147] of space here that might be

very easily enlarged at the option of the owner or

the architect in constructing such a building.

Q. I show you a sketch here that has been offered

in evidence as Plaintiff's Exhibit 14, and ask if

that is a possible and practical arrangement of the

so-called Duplex installation?

A. It is. There is nothing in this Fig. 2 that is

in any way impracticable. As a matter of fact, it

is a great convenience. It calls for a little greater

width in the doors, but that is not a serious matter,

it is purely a matter of taste.

Q. Does that provide for access to the closet when

the bed is stored?

A. It provides a very liberal access to the closet

when the bed is stored.

Q. Ordinarily, how much space would be neces-

sary there to enable one to get and out of the

closet when the bed is stored?

A. 12 inches is quite sufficient. I have only 8

inches in my automobile wherein passengers pass

from the front seat to get into the rear seat. It

serves very comfortably.

Q, You heard Mr. Sinclair testify that in the

Duplex system of installation the bed was fastened

to the panel whereas in the Ideal it was not fast-

ened to the panel; what have you to say in that

respect ?
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A. In that connection, architecturally it is neces-

sary to close any opening that is made in the wall;

for that reason it is quite necessary that, irrespec-

tive of the bed, aiid before the bed is attached, you
provide a panel centrally pivoted and a door side-

hinged, to open and close that opening; after this

panel is constructed, the bed is attached to the

pivot of the panel, or attached to the panel. This

construction varies, because in modern architec-

ture, where they are saving every penny possible,

they make these panels very light. As a matter

of fact, it could be common beaverboard, or almost

anything that would serve to represent a door.

[148] For that reason the strain has been taken

off the panel and put onto a rather sturdy pivot.

The pivot shown in the Ideal construction is the

pivot of the panel. The panel is pivoted indepen-

dent of the bed ; then the head of the bed is attached

to the pivot of the panel. If you took the panel

pivot away, the thing would be inoperative.

The COURT.—Q. What do you mean by the

panel pivot "? A. This is the panel pivot.

Q. It goes straight through the edge'?

A. It goes down into the edge of the door. There

is a similar foot or step at the bottom. Then, added

to that, and attached to the panel, is this bracket

which takes this sturdy upright which, in practice,

is a pipe. When that extends down, it extends

through another bracket, which is attached to the

panel. This pipe or upright does not in any way

engage anything else but the panel; it is a part of
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the panel. Incidentally, it has a gear on the op-

posite end of it, or the floor end of it, which en-

gages a gear which is fixed on the floor; at all

times, this support is a part of the panel.

Q. In both, these structures ?

A. In both these structures. In this case it is

given a U-shape merely to get over toward the

center of the head of the bed, and take the lateral

teetering of the bed out. In both cases the pipe

support is fastened in brackets that are in turn

fastened to the panel. Both bed frames are at-

tached to the panels in both cases.

Mr. LOFTUS.—Q. Have you seen full-sized in-

stallations of both Ideal and Duplex types of de-

fendant's wall beds? A. I have.

Qi. How recently have you seen them?

A. I think it was the day before we appeared

here in court.

Mr. LOFTUS.—I offer this model of the James

patent No. 825,824 in evidence and ask that it be

marked Plaintiff's Exhibit 20. You may cross-

examine. [149]

(The model v/as here marked Plaintiffs' Ex-

hibit 20.)

Cross-examination.

Mr. BOYKEN.—Q. Mr. Vale, who was the first

one in the art, as it has been shown here, to disclose

the combination of a centrally-pivoted door and a

side-hinged door adapted to close an opening?

A. From memeory, I think it was James, I would

have to consult the art to be sure of that.
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Qi. I assume you are familiar with these patents

:

I will ask you to point out the patent which first

shows that. If I may suggest it to you, it might
be Defendant's Exhibit "G,'' an enlargement of

which is on the blackboard.

A. I think that is it, Mr. Boyken.

Q. Is that the first showing in the art of a com-

bination of a side-hinged door and a centarlly-

pivoted door adapted to close an opening'? Are
you satisfied of that?

A. As I say, that is from memory, but I think

it is correct. I cannot make a positive statement on

that without verification.

Q. Who was the first one in the art to show that

same combination with an article of furniture at-

tached to the back or to one side of the centrally-

pivoted door?

A. I think, again, that that was James.

Q. Is not that the James patent. Defendant's Ex-

hibit ^^G"?

A. No. 825,840', yes, that is my memory.

Q. What advantage is there in the combination

of the Anderson patent over the prior art?

A. There is very much, in that he put a bed in a

position where it could be disguised—a full-sized

bed disguised and protected within a recess and

swmig into a position for use.

Q. Then I understand from you that the com-

bination of the Anderson patent is new?

A. Yes, sir.
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Q. Now, will you give me the elements of that

combination and [150] as you give them I want

to write them down, the separate elements that

make up the combination which is new in Anderson.

A. In the Anderson patent, No. 1,074,592, we

have a wall provided with an opening.

Q. Is the wall the first element? A. Yes.

Q. What is the second one?

A. A panel centrally and vertically pivoted to

one side of the middle of said opening.

Q. Is the centrally and vertically mounted panel

the other element—the second element of the com-

bination ?

A. Yes. Adapted to closing approximately one-

half of said opening.

Q. Is that the third element?

A. Yes, that is the modification of that element.

Then we have the headboard of a bed frame se-

cured to the said panel so that one of its ends ex-

tends past said panel and along the wall on the

panel side of said opening approximately one-half

of its width, when the panel is turned so that said

headboard is out of said opening.

Q. Is that the fourth element altogether?

A. That is indicated in the dotted construction,

where the overhang of the bed past the center open-

ing is now overhanging the wall at the edge of the

opening.

Q. How many elements would you say there are

in that combination?
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A. We will count them after I get through.

There is a door hinged to the opposite side of said

opening for closing its remaining portion. That

is the door 4. And to allow the extended por-

tion of said headboard to pass through said open-

ing when revolved with said panel; and a bed

frame pivotally mounted on the said headboard.

So we have a wall, a panel centrally pivoted, a head-

board of a bed frame secured to the panel, a door

hinged to the opposite side of the opening, and a

bed frame pivotally mounted on said headboard.

Q. I have six elements noted here; is that the

way you count [151] the elements that make up

that combination?

A. I think you are correct.

Q. Now, I understand, Mr. Vale, that there are

six elements which make up that combination: Is

that correct?

A. The short recess just taken permitted me to

count those elements without the confusion of the

qualifying statements in the claim, and I find four

elements in Claim 1, not including the wall as

an element. If you include the wall, then you have

five. I make them as element No. 1 the panel;

element No. 2 the headboard; element No. 3 is

the door; element No. 4 is the bed frame. Those

four elements are in combination with the wall,

which is old.

Q. Does not that differ somewhat from your pre-

vious answer, wherein, as I understood it, you told

me there were six elements in that claim?
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A. No, I took your count on it ; I did not get the

opportunity to check up on it. The analysis of a

claim is not a matter of snap judgment.

Q. In the prior art do you find the combination

with a wall provided with an opening therein of a

panel centrally and vertically pivoted on the one

side of the middle of said opening, and adapted

to close approximately one-half of the opening?

A. Yes, sir.

Q. Where is that found?

A. I find that in the James patent that we were

previously considering, No. 825,840.

Q. Do you also in the prior art find a headboard

of a bed frame secured to the panel so that one of

its ends extends past said panel along the wall %

A. Only so far is that would apply to Murphy.

Q. Do you find it in Murphy?

A. No, I do not find that combination in Murphy.

We must consider this as a combination and not as

individual elements. The individual elements of

the [152] combination are old.

Q. Now, substituting for the bed which is in that

element the words '^ article of furniture, '' then do

you find it in the prior art? A. No, sir.

Q. Do you not in the prior art find an article of

furniture attached to a panel which extends beyond

the panel?

A. Not in combination with a pivoted panel and

a swinging door.

Q. I am not asking you about the combination;
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I am asking you about that single element apart

from any other element in the combination.

A. I find that in Murphy on a hinged door, not

on a panel.

Q. Don't you find the combination of an article

of furniture attached to a panel, the article of fur-

niture extending beyond the panel along the side

of the wall?

A. No, I don't find such article.

Q. I show you two patents to James, one being

Exhibit ^^E" and the other being Exhibit '^P," and

call your attention to the figures which appear to

be marked on the drawings, and ask you if that

is not true there?

A. Not on a centrally-pivoted panel; it is not

present.

Q. Mr. Vale, I do not limit the panel to a cen-

trally-pivoted panel. I will repeat my question.

Don't you, in those two patents, find an article of

furniture attached to a panel, whether that panel

be centrally-pivoted or in the form of a door with

a side hinge, the article of furniture extending be-

yond that panel or that door, whichever it happens

to be, to which it is attached?

A. Yes, I think that is old.

Q. Where do you find it?

A. You find it here in James, No. 756,371, a hinged

door having an article of furniture attached thereto,

and overhanging the edge of that panel, but it is

not a pivoted panel in the sense of this patent.

[153]
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Q. I understand that. I understand it is not a

centrally-pivoted panel. Now, we will take up

Defendant's Exhibit "¥,'' patent No. 756,371.

The COURT.—Is there an enlargement of that?

Mr. BOYKEN.—I think there is, your Honor.

Q. In that case you find the article of furniture

extending beyond the opening and along the wall,

do you not?

A. Yes, when it is in a closed position. This is

the case of the stove having the hood over it.

Q. So it extends beyond the wall only when it is

on one side of the opening ; is not that true ?

A. Yes, but not in the operative position.

Q. And does it not extend approximately one-

half its width along that wall?

A. Yes, in its inoperative condition it does.

Q. Where is that wall along which it extends

one-half ?

A. From the pivot back to the wall that is at

right angles to it; in other words, the overhanging

portion does extend along that wall in inoperative

position.

Q. By ^inoperative position" you mean when it

is one side of the opening?

A. No, I mean where it is in an inoperative posi-

tion when it is not in use, when it is in its receptacle

and out of the way for the purpose of concealment.

Q. Is it your idea that when the stove is in the

position shown in Fig. 2 it cannot be used?

A. It cannot be used excej^t when it is swung out

into the dotted position.
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Q. What is there about that figure that makes
you say that?

A. Because here is something, a table or some-

thing, 19, which projects out there, which would

prevent it. As stated in the patent, the dotted con-

struction is the operative position.

Q. Where do you find that in the patent, Mr.

Vale?

A. You have to review a book when you read

one of these James [154] patents.

Q. Suppose, then, that I call your attention to

Fig. 7 and ask you if the stove in Fig. 7 is in

operative or inoperative position? Fig. 7 is on

the second sheet of the drawings.

A. That is considered to be in the inoperative

position.

Q. Does Fig. 7 show that the stove cannot be

used ?

A. It could be inconveniently used, yes.

Q. What kind of stove is this?

A. It is a gas stove.

Q. Why cannot the gas stove be used when in

the position shown in Fig. 2?

A. Because it is inconvenient to use it so. It

is not intended to so use it. The spirit of James

was convenient to take these things away in the

smallest space possible and swing them out only

when they were to be used, swing them out into the

room.

Q. Suppose I wanted to use a stove in that

position, couldn't I do so?
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A. Why, yes, you could, so far as I can see in

that drawing.

Q. Does not the specification say that food can

be cooked when the stove is in that position, and

then swung out with the food on the stove?

A. It could be.

Q. Does it not say so in the specifications?

A. Yes, but you will notice that he has his vent

pipe running right up against the stop, 30, which

could be opened into the ceiling. It is a very in-

convenient place to work.

Q. In order to make it more convenient, what

would you do?

A. I would swing it out into the dotted posi-

tion.

Q. In the prior art, such an opening which is

adapted to be closed by two doors, do you find

anywhere a side-hinged door in combination with

a centrally-pivoted door? That is found in James,

isn't it?

A. That is found in James, yes.

Q. In the prior art, do you also find the com-

bination of two [155] doors where the auxiliary

door is necessary for the article of furniture to be

moved from one position in the opening to the other,

so as to enable you to get space in which to get the

article of furniture around? Don't you find that

in one of the James patents which I called to your

attention—Defendant's Exhibit ^^H?"

A. In Defendant's Exhibit ''H," patent No.

828,481, there is an auxiliary sliding door for the
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purpose of moving the depth of the articles on

the panel through the opening.

Q. For the purposes of this opening, does it

make any difference whether that door is slid-

ing, or hinged, or mounted in any other way?
A. It would close the opening in either case.

Q. The opening which you speak of is neces-

sary for the article of furniture, whatever it may
be, to swing from one position through the open-

ing into the other position: Is not that correct?

A. Yes, that is correct.

Q. In the prior art, do you also find bed frame

pivotally mounted on a headboard?

A. Do you mean horizontally pivoted?

Q. Either way.

A. A bed frame pivoted on a headboard ?

Q. I am reading the last portion of the claim of

the Anderson patent which says a bed frame pivot-

ally mounted on said headboard —that is, on any

headboard.

A. Yes, that is common to all folding beds. I

do not find it, though, in combination with the

other elements in that claim.

Q. I understand that you position is that the

combination of those elements is new in Ander-

son. A. Yes, sir.

Q. In what respect does the Anderson patent,

or at least the combination of the Anderson pat-

ent, differ from the combination which is shown

in James? I particularly call your attention to

Exhibit ''G," which you must have in mind at
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this time. That is also represented by the model

that we have here. [156]

A. It differs in those particulars that are set

forth in the claims that qualify the elements.

Q. What are they? In what respect does this

combination of elements differ from the Ander-

son combination?

A. The fact that it is a bed on a panel, instead

of a stove; the fact that the bed is wider than the

panel ; the fact that the extra width of the bed

overhangs the panel across the center of the open-

ing, so that when swung into operative position

that overhanging portion of the bed lies along the

wall. It differs in many respects.

Q. Now, I am going to remove the stove from

the back of the James model and ask you to place

a bed which I am going to hand you, the model

of a bed, on the James model, so that it will

operate. How will you do that?

A. I can^t do it.

Q. What is the trouble?

A. It fouls the sink in the back.

Q. If that were the case, what would do with

the • sink ?

A. I would have to dispose of the sink.

Q. You would have to move the sink back,

wouldn't you? A. Yes, sir.

Q. Does that require invention.

A. It does when you consider this as a com-

bination. Anderson's invention is a combination

and nothing else but. I think the law presumes
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that there is nothing new under the sun except

combinations.

Q. You stated it will not work because the sink

is in the way ; is there any other reason why it will

not work?

A. That is sufficient reason. That is what James
^shows in his patent, what he indicates in his patent.

To make that substitution makes an inoperative

device.

Q. Is there any other reason besides the mov-

ing of the sink which prevents your installing the

bed instead of the stove in James"? I am going

to ask you all the reasons you can think of now.

A. So far as these models are concerned, no,

there is not, [157] but that is enough; and, be-

sides that, who wants a bed in his kitchen? It

is not good sense to have a bed in there with all

the foul odors of cooking food. James showed

Ms good sense by not putting a bed there. He
had no idea of putting a bed in a kitchen. It is

not done.

Q. You don't think onyone else would put a bed

in a kitchen, do you?

A. I should not think so, although a patent at-

torney might do it.

Q. AVhat would there be to i)revent you from

reversing the doors on James and placing the

bed on the other side?

A. Except that to-day I am not an inventor.

Q. Does that require invention, in your mind,

to reverse those doors?
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A. I think so. The fact is that the James pat-

ent was before the art for years and years and

years, and waited for Anderson to come along and

make the Anderson patent.

Q. I am asking you as a practical mechanic,

do you consider it invention to take the hinged

door off that side and put it on this side, and to

take the centrally-pivoted door from this side and

put it on there, and then have your bed operate?

A. Yes, I will agree that if you could do it I

guess I could; I don't see that it is involved.

Q. Don't you know that in the wall bed busi-

ness it is a common thing, according to these wit-

nesses, to reverse those doors?

A. Yes, they can be rights and lefts.

Q. In the same building, sometimes?

A. Yes.

Q. That all depends on the location of the wall,

and with respect to the opening, does it not?

A. It is a matter of architecture, purely.

Q. If that were done, this sink would not make

any difference, then, would it?

A. Yes, it would. It would interfere with the

swinging of the panel.

Q. In that case what would you do with the

sink—you would [158] have to move it back,

would you not?

A. Yes, you would have to do lots of things.

A. As a practical man skilled in the art, wouldn't

you know enough to do that ?

A. Hypothetically, yes.
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Q. You say that James is the first in the art

to show the combination of a side hinged door

and a centrally-pivoted door for the purpose of

closing an opening, and securing an article of fur-

niture on the back of the centrally-pivoted door;

that is correct, is it not?

A. The James patent 825,840, Defendant's Ex-

hibit "G.''

Q. Why, in your opinion, is James limited to

a stove if he is the first in the art to show an article

of furniture?

A. One of the particular advantages of the An-

derson construction is that w^hen the bed is out

in the room the hinged door gives access to the

recess which is usable as a dressing room or as

a clothes closet, and I do not see anything anal-

ogous between the stove of James and the bed

of Anderson, nor the dressing-room of Anderson

and the kitchen of James.

Q. Would it require the exercise of inventive

faculty to mount a garbage can, or a cupboard,

or something else on the back of the centrally-

pivoted door of the James patent. Exhibit ''G,"

of approximately the same size as the stove?

A. If it were narrower than the panel it would

require no particular invention.

Q. It does not make any difference what he

places on the back of that door so long as it

works: Is not that right?

A. Yes, that is right, so long as he does not

hang a bed.
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Q. But if that works, what have you to say

about it then?

A. It has been decided that that is invention.

That is not my opinion, that is a matter of record,

that that is invention.

Q. As I understood your answer to a previous

question, it did not make any difference whether

Mr. James mounted a garbage can or [159] any-

thing else on the back of that door, so long as it

worked? A. No, no.

Q. And that the substitution did not call for

inventive facuU'ties ?

A. I qualified that by saying, so long as it was

narrower than the panel, and that it was not a

bed.

Q. Why do you except a bed?

A. Because that has been ruled on by minds

greater than mine that is invention. Consider-

ing the fact that anything wider than the panel

would run amuck in there, it amounts to inven-

tion to prevent that condition.

Q. I want to ask you if you think James is lim-

ited in his patent to the exact size and arrange-

ment of sinks and walls, and other architectural

features ?

A. Not the exact size, but up to the margin of

the width of the panel I think he is limited.

Q. For instance, is that sink limited to the size

that he shows? A. No.

Q. You may make the sink any size?
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A. Yes, but he has chosen his own proportions,

and he was man familiar with architecture.

Q. You said something in your direct examina-

tion about the fact that the Anderson model was
not inoperative, for the reason that these doors

might be on some kind of spring hinges; will you

state that again, Mr. Vale?

A. That they could be mounted on what is known
in the trade as spring butts, so that the door could

swing back and forth. They were very common
before Volstead.

Q. Why do you think that the addition of those

spring hinges would make it operative?

A. It would permit that door to give way and

come back into position.

Q. Do you find a suggestion of that kind in the

Anderson patent?

A. He does not limit himself to any particular

kind of hinge, but those hinges were on the mar-

ket.

Q. You think that according to the Anderson

patent he could use any kind of a hinge to do

that? A. Yes. [160]

Q. Does Mr. Anderson, in his patent, say any-

thing about the necessity of opening these back

doors in order to bring the bed through ?

A. No, but is just possible that the idea, as I

understand it, was to make a sleeping-porch bed,

which then becomes merely a recess bed. He may

use that 360 days in the year and never have occa-

sion to work on the pivoted panel except on the
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other five days in the year. So those four doors

do not have to work every time the bed is used.

Q. What times don't they have to work? lam
referring to the doors along the rear side.

A. One of the doors, No. 6, has to give way

slightly to permit the bed to swing out of the

opening in order to clear the edge of the bed, unless

he made the doors thinner or moved the doors back.

Q. As a matter of fact, would not such doors have

some kind of latches or catches on them?

A. Not necessarily.

Q. Would it be practical to construct them other-

wise?

A. Yes, with spring hinges that would return the

door back flush with the wall.

Q. Would that be practical?

A. I think it would be if it were in a private

home, or if it opened onto a sleeping porch. Even

if there were catches, the catches could be worked.

Q. That is to say, every time you pulled the

bed into the room you think it would be a prac-

tical device to have those doors bulge out every

time the bed is being moved from one position

to the other?

A. I do, but it is not necessary that they should,

because if the space is available plenty of room

can be allowed for the swinging of the bed. I

think it is just a draftsman's error. You people

who have to tvith patents know how many mis-

takes patent draftsmen make. It is a practical

device, it will work.
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Q. Which do you think would require the moore
ingenuity, moving [161] the sink of James back

a little bit, or fixing these doors so that they would
work? A. Oh, about the same.

Q. That is what I think, too, Mr. Vale.

A. Yes, but if you don't put the bed in the

kitchen you don't have to move the sink back.

Q. In considering the two models of the de-

fendant's structure, the Ideal and the Duplex, I

understood you to say something about securing

the bed to the back of the door. I ask you to

look at the Anderson patent which is here in suit

and tell me how the drawings of that patent show

the securing of the bed to the door"? What means

does Anderson show in securing the bed to the

door?

A. He shows the bolts 8a securing the head of

the bed to the panel 3.

Q. How do those bolts secure it, rigidly, or

pivotally, or how?

A. They pass through the head of the bed and

through the panel, and hold the head of the bed

securely to the panel.

Q. That is, the bed is fixed in relation to the

panel, and not movable in respect to the panel:

Is not that correct?

A. It moves with it as a unit; they move simul-

taneously and as a unit.

Q. But now separately? A. No, sir.

Q. They move together?

A. They move together.
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Q. How do you find the bed attached to the

panel in the Ideal type? Does that operate in

the same way?

A. We find in the Ideal type as illustrated by

this model that the panel and bed frame move in

unison as a whole, but there is a differential move-

ment between the bed, as a whole, and the panel,

due to the planetary action of that gear structure

that has been touched upon; but the panel and the

bed move as a unit.

Q. Are there any bolts in the Ideal model, such

as bolts 8-A, which hold the bed to the panel, in the

James patent? [162]

A. Yes, I find the equivalent in every way in

the screws that hold the brackets at the top and

bottom that support this supporting shaft; they

pass into the panel. If this were a full-sized model,

screws would not hold it, and they would undoubt-

edly use bolts through the panel, unless they use

very heavy screws and a great many of them.

Bolts and screws are equivalents in mechanics.

Q. The Anderson drawing shows the bed rigidly

mounted on the panel, 3, does it not ?

A. Yes, sir.

Q. Do you find the bed rigidly mounted on the

panel in the model of the Ideal structure?

A. I do. I find it very securely mounted. It

works very, very well, indeed. It is stable, and well

secured.

Q. Does the bed shift in respect to the face of

the panel, in the Anderson drawing?
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A. It does not.

Q. Does it do it in the Ideal? A. It does.

Q. You find a distinction there?

A. I find a distinction there, but it is secured

to the panel at all times, irrespective of what it

does, whether it is raised, or lowered, or whether

it is in a swinging position, it is attached to the

panel at all times and under all conditions.

Q. I would like you to point out to me in the

model of the Ideal bed the equivalents for these

bolts 8a which attach the bed rigidly to the panel?

A. I did so when I pointed out to you the screws

that hold the top and bottom brackets that hold

the vertical upright attached to the panel.

Q. I am going to show you the defendant's model

of the Ideal bed. I think that is a better illustra-

tion. I will ask you to point out in this model the

bolts equivalent to 8a in the Anderson drawing.

A. I do not modify my answer in any way in con-

templating the defendant's model of the Ideal bed.

The two brackets that hold the upright shaft onto

the panel are secured [163] to the panel by

screws. This is a model. In a full-sized bed they

might be bolts for greater security.

Q. Will you put your hand on the two brackets?

A. The brackets secured to the panel by screws,

both in the defendant's Ideal model and in the

plaintiffs' Ideal model; the structure is the same

in both cases.

Q. The head board of the bed frame is not

securely mounted to the panel, is it?
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A. It certainly is.

Q. What have you to say of these intermediate

links ?

A. These links do not alter the fact that the

head board is secured to the panel. They are

secured to the upright shaft, which is secured to

the panel.

Q. Is it rigidly secured?

A. It is rigidly in the vertical sense; laterally,

it is not rigidly secured to the panel, because of

this planetary movement. That does not alter the

basic fact that the bed is secured to that panel at all

times.

Q. I understand your position is that is is se-

cured to the panel; I am asking you if it is rigidly

secured to the panel, as in the Anderson drawing ?

A. It depends on the definition of the term

^^ rigid." It is rigid for all intents and purposes

when the bed is in the operative position; never-

theless, when the bed is to be lowered the head

of the bed is rigidily secured to the panel in that

it cannot move in and out therefrom or laterally

therefrom. When [164] the panel is in the posi-

tion to close the opening, whether the bed be in

the room or in the recess, the head of the bed is

rigidly secured to the panel in the sense that

it is necessary to hold the head of the bed rigid

while the bed is lowered into operative position.

There is no planetary movement or any^ other

kind of movement possible. The head of the bed

is fixed to that panel.
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Q. I am going to read you a portion of the

Anderson patent, page 1, line 65, and I will ask

you to look at the drawing on the blackboard as

I read:

''Upon this panel 3 there is substantially

mounted on the one side a stationary head

board 8 by means of bolts 8a."

What does that mean?
A. That means that the head board is held onto

that panel in a substantial manner.

Q. By what means?

A. By the bolts 8a to keep the bed from fall-

ing down within the recess, and at the same time

to permit it to be lowered into operation when

swung into the room. That condition is common
to the Ideal model and the Ideal structure. If

you want to use that word ''rigidly," it is rigidly

secured to the panel; it cannot move sidewise, or

up or down, or back and forth; it is a solid struc-

ture.

Q. Could you put bolts between this bed and

the panel and still make the Ideal operate?

A. Yes, you could, if your opening were wide

enough. You would have to disconnect your gears.

Q. You could not do it with the gears in there ?

A. No, not if the gears were operative.

The COURT.—Q. You could not connect what

by bolts? A. This head and that panel.

Mr. BOYKEN.—Q. You say it would not operate

if the bed were bolted to the panel?

A. It would not permit the planetary action of
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this gear rotating around the other gear. It

[165] would be an operative bed, as proved by

Anderson.

Q. Then it would be an Anderson bed, would it

not? A. Yes, it is the Anderson bed.

Q. What is the object of the planetary motion

that you speak of?

A. It is to permit the bed to swing into an over-

lapping position within the closet ; it permits a nar-

row opening to be used; it makes the opening nar-

row in here.

Q. The overlapping of the opening occurs on both

sides of the opening, does it not, on the Ideal type ?

A. Yes, but on opposite sides of the bed.

Q. The bed overlaps the opening and extends be-

yond the opening when it is on one side, doesn't it?

A. Yes.

Q. And when it is on the other side the bed also

overlaps the opening?

A. The opposite sides of the bed overlap the

opening, yes.

Q. How would you mount the bed on the Ander-

son drawing so that it would overlap both sides of

the opening, having before you the structure of the

Anderson patent as shown in Fig. 2?

A. The Anderson patent, as shown in Fig. 2,

does not contemplate such an action
;
you cannot

show every possible thing in a patent drawing.

Q. Could you accomplish that overlapping fea-

ture that you speak of in the Ideal structure in

that figure of the Anderson patent?
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A. No, but you could not accomplish the over-
lapping feature of the Ideal without also building
an Anderson bed first.

Q. Why couldn't you have the shifting motion in

Fig. 2 when it is on both sides of the opening?
A. Because Anderson had no use for it, and he

bolted his bed to the panel.

Q. What is there in that figure that prevents the

shifting motion you speak of?

A. The wall 2. There is an allowance there of

an inch or two, perhaps, judging by scale. [166]

Q. If you have presented to you a structure such

as is shown in Fig. 2 of the Anderson patent, could

you moimt the Ideal type of bed on that structure

and make it operate?

A. Not without modifying the wall 2.

Q. What would you do with the wall 2?

A. Do what the Ideal did, make the recess wider

than the opening into that recess.

Q. You would have to change wall 2, wouldn't

you?

A. Yes; that is a matter of architecture. If

anybody wanted such a closet, an architect could

build him such.

Q. Is there anything else you would have to do?

A. You would have to do what the Ideal has

done, put on this planetary movement, or its equiv-

alent, which already has been done.

Q. Then in a structure such as shown in Fig. 2

of the Anderson patent, in order to make the Ideal
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bed operate, you would have to remove that wall,

or at least modify the wall, would you not?

A. You would modify that wall in that particu-

lar case.

Q. And you would also have to put on this plane-

tary gear system you speak of?

A. You would have to put on some sort of a link

system, but not necessarily this planetary.

Q. How would you modify the wall so that your

bed could overlap on that side, what would you do

with it?

A. I just answered that, I would provide a re-

cess that was wider than the opening into the re-

cess.

Q. Show me just what you would do?

A. First of all, you extend back in here into wall

2 the distance required to get the lateral offset of

the bed with respect to the panel 3, and then pro-

vide some means of shifting the head of the bed

with respect to the panel 3, such as the Ideal has

done.

Q. Would that be within the ordinary skill of a

mechanic, or would that be invention ?

A. Invention. I think there are patents on that.

Q. Then in order to make the Ideal operate on

the Anderson, it [167] would require invention?

A. Yes, and it would also require the Anderson

l3e(j—an improvement or an attachment to the the

Anderson bed to make the Ideal; in other words,

Anderson's combination is present in the Ideal be-

fore the Ideal is added to it.
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Mr. BOYKEN.—Q. Given a pair of pivoted and
swinging doors, as first disclosed by James, and a

common double size folding bed, is it not a fact

that any hanging of the bed upon the pivoted door

so that it will operate will result in the so-called

invention of Anderson?

A. Yes. That is what Anderson did. That is

Anderson's invention.

Q. He took the door combination of James and

in place of the stove hung on there a bed?

A. Anderson took everything that was available

at that time, as any inventor can do, and made a

new combination which resulted in the Anderson

patent 1,074,592.

Q. By the substitution of a bed for a stove?

A. No, by changing the mode of operation.

Q. What is the difference in the mode of opera-

tion between Anderson and James?

A. That Anderson has a part that overhangs the

wall in the open position ; he has a horizontally piv-

oted bed on there. [168]

Q. Do you consider that the mode of operation?

A. Yes, that is all part of it. He has to use that

bed after he hangs it on the panel; otherwise he

would have an inoperative device. A vertical bed

is not very comfortable.

Q. Is it possible to hang a full-sized bed on the

combination of the James doors in any other way

but an operable way?

A. So long as you keep within the conditions of

the claim that the swinging door 4 closes the open-



208 Eip Van Winkle Wall Bed Co.

(Testimony of Baldwin Vale.)

ing when the bed is in the operative position and

also allows access to the space behind the bed.

Q. Now, considering only the door combination

of James, and not the other features of architec-

ture, that is, the centrally-pivoted door, and the

side hinge door, how is it possible to hang a bed

on the centrally-pivoted door so that it will not

work ?

A. A bed hung on the James patent could not

work, because if it overhung that panel it would

foul the wall and you could not lower the bed.

Q. I am assuming a continuous wall and two

doors in that opening, one centrally-pivoted, and

the other side hinged; with such a structure, how

would it be possible to hang a bed on the centrally-

pivoted door so it would not work?

A. Taking your hypothetical condition, it would

not be possible.

Q. It would work, wouldn't it?

A. Yes, it would work.

Q. If you found that a wall interfered, what

would you do?

A. I would do what Anderson did.

Q. I am asking you what you would do.

A. It depends upon whether I am an inventor,

or not. I would probably do what Anderson did,

but no one else did it; in other words, it took An-

derson to teach this art of wall beds how to hang

a wall bed on a pivoted panel and a swinging door.

Q. As a mechanical man, I am asking you if that

bed fouled the [169] wall what would you do?
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A. I don't think it is fair to ask me what I

would do, because I would have to be an inventor.

If I made the Anderson bed I would be an inven-

tor.

Q. Mr. Vale, you are not answering my question.

I am asking you as a mechanical man that if you
found in turning the bed it fouled the wall, what
would you do ?

A. I would have to quit, because I couldn't move
the wall.

Q. Would you reverse the doors?

A. Well, there you are smarter than I am;
maybe I could do that.

Q. What else could you do? If you had only

the plans, couldn't you move the opening over?

Couldn't you suggest that?

A. Yes, that is common practice.

Q. If the plans were submitted to you and you

found out that that wall was going to foul the bed,

you could reverse the doors, couldn't you?

A. Yes, sir.

Q. And if that were not possible you could move

the opening further on? A. Yes.

Q. And if you did not want to do either of those

things you could move the wall over, couldn't you

—in your plans?

A. That depends. I might get into trouble with

the adjacent property owner if I did that.

Q. I mean if it were feasible so to do.

A. When you are inventing you have to consider

your means of limitation. That is what most in-
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ventors do, tliey just go on tinkering and tinkering

until they get a result. Most inventions are merely

a logical development; they are not thrust into the

world full born. Anderson did that thing, and the

Patent Office and the rest of the world have

thought enough of it to give him a patent for it.

Q. These little inaccuracies in the James model,

you don't consider them of any serious nature, do

you, Mr. Vale?

A. I would consider them of serious nature if

they were built [170] into my home.

Q. I mean that this model is a fair illustration of

the James drawing, is it not, or at least as good as

your models?

A. I don't think so. There are no parts in our

models that foul any parts in that manner. We
do not play any tricks with our models. We put

them up here and leave them as they are.

Q. You mean that this screw here is in the way?

A. Yes, several things are in the way. I listened

to the testimony where you put a wider stove on

that panel and it overhung on the wall—the part

that you say is indicating the wall, there, that ex-

tra wide stove overhangs it. That is not a fair

representation. There is nothing contemplated or

suggested in James like that, and it is an inopera-

tive thing.

Q. There is nothing else that is wrong besides

those things, is there? A. Isn't that enough?

Q. I am asking you a question, and will you

please answer it?
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A. Well, I am not sure of the proportions. I

am taking your word for it. [171]

Redirect Examination.

Mr. LOFTUS.—Q. Mr. Vale, what size of bed
is the Anderson patent concerned with?

A. With what is Imown in the trade as a double

bed; that is a bed large enough to hold two occu-

pants.

Q. What is the approximate width of such a bed?

A. Approximately four feet four.

Q. What other size^ of beds are there than the

double bed ?

A. There is the single bed, which is approxi-

mately 3 feet 2, I think; then there is what is

called a three-quarter bed, which is of a width be-

tween the single and the double bed.

Q. Can you, by reference to any of the patents

which have been offered in evidence, point out ex-

amples of single and double size beds?

A. The Ruggles bed, for instance, Ruggles pat-

ent No. 748,563, is obviously a narrow bed or a sin-

gle bed, taking the door B upon which it is hung

as being a normal door.

Q. Wliat is an example of a double-width bed?

A. It would be the Murphy bed, in which a

double bed was hung on the door of Ruggles in ac-

cordance with the patent of Murphy, the extra

width of the bed overhanging the hinged side of

the door.
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Q. Is there any different problem between con-

cealing a full-width bed and a narrow bed?

A. There is, since the overhang of the wider bed

calls for extra depth of the receptacle in which it

must swing. Taking the bed of Buggies, for in-

stance, when closed into the opening it would be

concerned merely with the depth of the bed when

in the inoperative or vertical position, there being

no overhanging corner swing into the opening.

Q. Any problem arising in connection with the

width of the doors to close the opening?

A. Not necessarily, since Murphy got around

that by hanging a wide or double bed on a single

door, [172] the Murphy patent calling for a bed

wider than the opening. Murphy marking a dis-

tinct departure in the art.

Q. State whether or not it is desirable that the

door or panel on which the bed is mounted should

be narrower than the width of the bed?

A. It is desirable, yes.

Q. In connection with double-width beds?

A. Yes.

Q. You were asked on cross-examination whether

or not it would involve invention to substitute a

bed for the stove in the James patent 825,840;

please explain by reference to the so-called model

of the James patent offered by the defendant and

which has been marked Defendant's Exhibit ''P,"

just what the effect would be if you were to substi-

tute in place of the stove a double-width bed in the

same manner as shown in the James patent, using
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the bed which is detachably mounted on the model

of Anderson, Defendant's Exhibit "O,'' to illus-

trate your answer?

A. In the first place, there is no disclosure in

James indicating or guiding a mechanic as to how
he would hang the bed on the reversible panel, ex-

cept so far as the drawing in Fig. 4 shows that the

bed is centrally located on the panel, symmetrically

arranged with respect to the pivot of that panel.

Q. Please illustrate what would occur if you

should mount the double-width bed in the same

manner as the stove is mounted in the said James

patent ?

A. Removing the stove from this model and

hanging the bed in the same manner by its center,

which would be the natural thing for a mechanic

to do, I find that the doors become inoperative;

neither door can swing; the bed cannot be put into

the recess, and it is not an operative device in the

art of concealed beds. Both sides of the bed over-

hang the width of the panel.

Q. Leaving the hinged door obstructed?

A. Both doors are obstructed. [173] Neither

one can function. You can neither get into nor out

of the receptacle.

Q. Are there any other ways of hanging that

double-width bed on the James model other than

what is indicated in the Anderson patent here in

suit?

A. Without the use of invention, one could at-

tach the bed frame to the model in various ways;
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for instance, you could hang the bed frame by one

corner to the center stud that is provided on this

model, but it would still be an inoperative device.

Q. Which direction would the bed overhang the

panel in that event?

A. It w^ould overhang the swinging door. As

a matter of fact, it would overhang the width of

the swinging door, locking both doors and being a

totally inoperative device.

Q. In other words, you find there are several dif-

ferent modes of mounting this bed on a centrally-

pivoted panel, many of which are impractical, or

at least do not give the results afforded by Ander-

son: Is that correct?

A. Without the teaching of Anderson it is not

practical to hang a bed on a pivoted panel in such

a way that the bed becomes operable, and that the

bed will swing in and out of the receptacle pro-

vided for the bed, and that both doors are oper-

able to open and close the opening, irrespective of

whether the bed is in or out of the receptacle. It

certainly takes the exercise of the inventive fac-

ulty to hang this bed in such a way that it will op-

erate in and out of the receptacle, according to the

Anderson patent. There is nothing disclosed in

the James patent which would justify the construc-

tion of this model. There are distinct additions

to the model which are not disclosed in or indi-

cated by or suggested by the James patent: Tiic

strap across the panel having three studs on it, one

of which studs prevents the panel from swinging
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completely; there is also a stop arranged on the

panel which I testified to this morning calls for an
arcuate [174] gap in the swinging door, permit-

ting it to pass. It acts as a very definite stop to

the revolving panel when the revolving panel is in

a closed position.

Q. This model is not in accordance with the

James disclosure in those respects?

A. It is not.

TESTIMONY OF GENE C. HOLMES, FOR
PLAINTIFFS (IN REBUTTAL).

GENE C. HOLMES, called for the plaintiffs in

rebuttal, sworn.

Mr. TOWNSEND.—Q. Mr. Holmes, please state

your age, residence and occupation.

A. I am 33 years of age; I am a member of the

firm of Holmes Bed Manufacturing Company; I

have been actively engaged in business since 1913.

I, and my firm, are plaintiffs in this action. I am
familiar with the Anderson patent and have a li-

cense or contract of sale from Mrs. Anderson.

Mr. Townsend then offered in evidence the li-

cense between Marshall & Stearns and the Holmes

Company,—the copy when presented, to be marked

Plaintiff's Exhibit ^^21.''

My firm, under that license, has handled or sold

Anderson beds practically all over the United

States. As to how many beds we have manufac-

tured under the Anderson patent since it was is-
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sued, I would say conservatively not less than 25,-

000, probably 50,000 would be more correct. I

have been manufacturing it myself and selling it

since we acquired the Anderson patent and the

rights under it. During the period of the license

between my company and the defendant, as far as

I know, according to our records—which is the

only record that we have—approximately 1,800

beds were accounted for by defendant and royal-

ties paid thereon at $1.00 apiece. [175]

The accounting covered the entire period of the

contract, that is, since it was assigned to us by Mrs.

Anderson, that is, the license between Mrs. Ander-

son and the Rip Van Winkle Wall Bed Company,

except the last seven months of the period of the

license. I would say that it would include Febru-

ary, 1925, and the six months covering the period

of cancellation.

Q. In accounting for royalties, was it specified

in writing anywhere what type of bed they were

paying royalties on, either Ideal or Duplex?

A. There was never any record made on any of

their statements of letters. I have considerable

correspondence bearing on the subject and can

identify certain letters passing between my com-

pany and the defendant company, which relate to

the matter we are discussing, the matter of royal-

ties paid to us.

Mr. TOWNSEND.—I offer these letters in evi-

dence, your Honor. With your permission I will
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read them. That is the quickest way of getting

them into the record.

(The letters read as follows:)

PLAINTIFFS' EXHIBIT No. 22.

^^ Oakland, Calif., 2344 Webster St.,

''May 10th, 1921.

''Holmes Disappearing Bed Company,

Los Angeles, Calif.

"Gentlemen:

"Inclosed herewith please find check to cover

royalties on 13 installations for April, 1921.

"Yours very truly,

"EIP VAN WINKLE WALL BED COMPANY,
"By NEIL SINCLAIR,

"E.P.

"NS:EP." [176]

"Oakland, Calif., 2344 Webster St.,

"Dec. 9th, 1921.

"Holmes Disappearing Bed Co.,

Los Angeles, Calif.

"Gentlemen:

"Inclosed please find our check for minimum roy-

alties for Sept., Oct., Nov. and August.

"Yours very truly,

"EIP VAN WINKLE WALL BED COM-
PANY,

"By NEIL SINCLAIR.
"NS/EP.''
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^^ Oakland, Calif., May 17, 1922.

^^Holmes Disappearing Bed Company,

Pacific Electric Company,

Los Angeles, Calif.

'^Gentlemen:

^' While we have not actually taken any orders for

the Holmes In-The-Closet Beds as yet we have some

very fine prospects in sight and quite a few orders

should develop very soon now. This type of bed

is rather an innovation in the bay region and to some

extent the people have to be educated. However,

we might say with certainty that we will be able

to give you some very good orders soon.

''Eegarding royalties on the Anderson installa-

tion will send you a check within a few days for

royalties for the past few months. Would have

sent this sooner l)y we have just recently completed

an up-to-date factory at considerable expense and

we therefore took advantage of your leniency.

Thanking you for your kindness shown and other

past favors, we are

^^Very truly yours,

^^KIP VAN WINKLE WALL BED CO.

^^NEIL SINCLAIR.

^'NSiMBR." [177]
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^^ Oakland, Calif., June 9th, 1922.

^^ Holmes Disappearing Bed Co.,

Los Angeles, Calif.

^^ Gentlemen:

^'Inclosed please find check to apply on Royalties.

Will you please inform us whether you make a

Roll Around Bed that takes up less wheel space

than the one we have on display? We have sev-

eral jobs in which these beds will be used but in one

or two cases they are holding back because they

think that you make an improved model.

''We have not heard from the parties you spoke

about but suppose we will in the near future. The

"uncertainty of not knowing definitely just where we

stand, prevents us from pushing the business as

hard as we would like to do.

''We have just completed an up-to-date manu-

facturing plant and equipped it with up-to-date ma-

chinery. If you can give us any information re-

garding the outcome of this matter, we will ap-

preciate it.

"Yours very truly,

"NEIL SINCLAIR.

"RIP VAN WINKLE WALL BED CO., INC."

"June 15th, 1922.

"Rip Van Winkle Wall Bed Co.,

792-22nd St., Oakland, Calif.

"Gentlemen:

—

"Attention Mr. Neil Sinclair.

"We thank you for your letter of June 9th with

check enclosed for $69.00 covering royalties.
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^'Eegarding matter mentioned advise that we
have sold out our interests in eastern territory and

parties will not come to coast before January Ist^

1925.

'^Referring to the Anderson installation state that

you can push the sale of this bed and that there

will be nothing done before January first. [178]

^^We have a new model In-A-Closet bed coming

through the factory now but it will be 10 days be-

fore delivery or shipment can be made. The base

castings will be curved in at front w^hich makes bed

swivel much easier and will go into a smaller closet.

The headrail will be stationary and a strip of felt

will run clear across back of bed at bottom. We
will also be able to make delivery in about 30 days,

with head and foot rails in square metal tubing,

imitation mahogany or walnut finish at an addi-

tional cost of $7.00.

^^ Awaiting your order for several carloads, we re-

main,

''Very truly yours,

''HOLMES DISAPPEARING BED CO.

-By .

"CH/MH."

"Oakland, California, Oct. 10th, 1922.

"Holmes Disappearing Bed Company,

Pacific Electric Building,

Los Angeles, Calif.

"Gentlemen:

"We are inclosing an inquiry from our repre-
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sentative in Portland, which you may handle as you

see fit. We are also inclosing you check to apply

on royalties.

^^ Yours very truly,

^^EIP VAN WINKLE WALL BED CO.,

"Bj NEIL SINCLAIR.
^^NS/EP."

''Oakland, California, December 14th, 1923.

^'Holmes Disappearing Bed Company,

Pacific Electric Building,

Los Angeles, Calif.

^'Gentlemen:

''We are in receipt of your letter relative to

royalties and will check up soon on our sales. You
may depend on check covering same before De-

cember 31st, 1923.

"Yours very truly,

"RIP VAN WINKLE WALL BED COM-
PANY.

"NEIL SINCLAIR.
"ifS/EP." [179]

"Oakland, California, December 28th, 1923.

"Holmes Disappearing Bed Company,

Pacific Electric Building,

Los Angeles, Calif.

^
' Gentlemen

:

"There is a balance due you on the 1923 de-

liveries of $738.00 which you may enter as a debit

to our account. We would like to re-check our

books again after the first and will at that time take
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care of this balance and render you a statement of

the monthly deliveries.

^^ Trusting that this will be satisfactory and wish-

ing you a happy and prosperous New Year,
^^ Yours very truly,

^^EIP VAN WINKLE WALL BED CO.,

^^NEIL SINCLAIR.
^^NS/EP."

'' Oakland, California, May 9th, 1925.

^^ Holmes Disappearing Bed Co.,

Pacific Electric Building,

Los Angeles, Calif.

*^ Gentlemen:
'^ Inclosed please find check for $141.00 covering

royalties for Jan., Feb., March and April.

^' Yours very truly,

^^RIP VAN WINKLE WALL BED COM-
PANY,

'^NEIL SINCLAIR.
^^NS/EP."

^^ Oakland California, Jan. 15, 1925.

^^ Holmes Disappearing Bed Company,

142 Pacific Electric Building,

Los Angeles, Calif.

^^ Gentlemen:

'^Inclosed please find check for $488.00 to cover

royalties due you from May 1st to Dec. 31st, 1924.

Hereafter if you prefer we will render statement

between the 1st & 10th of each month although we
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would much prefer to do so annually. Please let

us know your wishes.

^^ Yours very truly,

'^RIP VAN WINKLE WALL BED COM-
PANY,

^^By NEIL SINCLAIR, Vice-Pres.

^^NS/UP." [180]

(The letters were marked Plaintiffs' Ex. ''22.")

Mr. TOWNSEND.—Q. Was there at any time

anything said during the license period or any

understanding given to you or any understanding

by you, or your company, that the defendants were

not paying royalties on the Ideal or any other bed

under the Anderson patent 'f A. No, sir.

I am familiar with the two types of bed, known

as the Ideal and the Duplex. The circumstances

under which we became interested in the Ander-

son patent were as follows: Right after the war

we knew that that there had been quite a number of

these Anderson beds installed in Southern Cali-

fornia as well as other parts, and we thought that

with a proper pushing of the same and advertising

it, it would be a very profitable article, and a valu-

able asset to our line.

The features of the Anderson bed that appealed

to us as making it a valuable adjunct to our line

were that it is a combination of a full-sized bed se-

cured to a narrow panel, and when the bed was

swung into the room it would permit the closing

of the entire opening behind the bed, thereby elimi-
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nating the exposure of the closet, and also any pos-

sible drafts. That was a very good feature in

reference to our competition, especially the Murphy
bed. We did not consider the desirability of ac-

cessibility to the closet so much a feature for the

reason that the bed could be installed with different

width doors. We did install quite a number with

a fair of three-foot doors, which would give you

sufficient access to the closet. That was when the

bed was in the closet. When the bed is in use, the

advantage of accessibility to the closet is very im-

portant. [181]

Q. Is that a possibility with any other known

type of wall bed? Can you get that desired re-

sult of accessibility to the closet when the bed is in

the room and opened out for use with any other

type of bed but the Anderson?

A. With the possible exception of the Murphy

bed, by using a considerably wider door. The Mur-

phy bed is a bed that is pivoted on the jamb, and

is swung in and out of the closet and into the room

through ordinarily a three-foot door. It is a double

bed on a narrow door. When the Murphy bed is in

the room, you may have access to the closet, but the

closet opening is not closed. You will have in the

Murphy double bed a closet opening after the bed is

in the room and that is a very undesirable feature.

Aside from Anderson, there is not any reversible

double bed type possessing those desirable qualities

which I mentioned.
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The depth of the closet in relation to the double

bed, for storing the bed, is a very valuable feature,

whether the closet is shallow or whether it be a deep

closet. The swinging radius of the bed is very im-

portant. I think Anderson is the first one to de-

velop that combination in the shallowest closet.

Cross-examination.

Mr. BOYKEN.—^Q. On your direct examination

you referred to a certain agreement made between

Mrs. Anderson and yourself, or your company,

which agreement is here in evidence; do you recall

that testimony? A. Yes, sir.

Q. I notice in looking over the agreement that it

is an agreement to purchase two patents, one of

them being the Anderson patent here in suit, and

the other patent the James patent. Defendant's Ex-

hibit ''G." What were your reasons for buying

this James patent '^ [182]

A. Well, we really did not buy the James patent

;

that was an after consideration when we came to

the purchase price, and Mrs. Anderson really threw

it in as of no value. We did not consider it of any

value at that time. My reasons for including the

two patents, the Anderson patent here in suit and

the James patent; that was an after consideration

when we came to the purchase price, and Mrs.

Anderson really threw it in as of no value. We
did not consider it of any value at that time. My
reasons for including the two patents, the Ander-

son patent here in suit and the James patent, De-
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fendant's Exhibit ^^G" was that he offered to give

it to us, and I did not see any reason for refusing

it. I didn't have any objection to taking it.

I think the Rip Van Winkle Wall Bed Co. opened

up once or twice in Los Angeles. I am not very

familiar with the dates, though. Their place of

business was located in the Central Building, Sixth

and Main Streets, Los Angeles, when they first

opened up. They later opened a display room on

West of Seventh Street. They first opened up some

time during 1923. My company has been in compe-

tition with them in Los Angeles since 1923. I saw

some of their installations in Los Angeles—I would

not say a great many.

I know the territorial extent of the license that

Mrs. Anderson gave to the Rip Van Winkle Com-

pany. It does not include Los Angeles County.

Q. Did you know at the time the Rip Van Winkle

Wall Bed Company was selling beds in Los Angeles

County that they did not have any license down

there %

A. Yes, sir. We did not object because we pre-

sumed we were getting royalties, and believe to-

day that we were getting [183] royalties on the

Ideal bed.

Q. Do you say that you thought you were get-

ting royalties on the Ideal bed in Los Angeles

County, a territory in which the Rip Van Winkle

Company had no license under the patent?

A. Yes, sir.
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Q. What induced you to reach that conclusion ?

A. We did not object to it.

Q. What made you think that royalties were paid

in Los Angeles County when the Rip Van Winkle

Wall Bed Company did not have any license there ?

A. For the reason that in about February, 1922,

Mr. Sinclair, in my office, showed me a drawing

supposedly of the Ideal bed. It was discussed

generally. At that time I told him that that draw-

ing referred to came under the scope of the Ander-

son patent.

Q. Did you ever inquire from the Rip Van
Winkle Wall Bed Company if they were paying

royalty in a territory in which they had no license ?

A. No, sir.

Q. Did you ever talk to Mr. Sinclair in Los An-

geles about wall beds since 1923? A. Yes, sir.

Q. On several occasions, haven't you?

A. I would say two or three, or possibly four.

Q. And you never asked him that ? A. No, sir.

Q. Have you visited the display room of the Rip

Van Winkle Wall Bed Company in Los Angeles ?

A. Yes, sir.

Q. Have you seen any of their circulars?

A. The Ideal installations which were being sold

in Los Angeles?

Q. Yes. A. Yes. [184]

Q. You mentioned several advantages in the so-

called Anderson type of bed over other wall beds;

I understood that the first advantage that you men-
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tioned was that of permitting the closing of the

closet space at all times, whether the bed was in the

closet portion or out in the room ; is that correct ?

A. Yes, sir.

Q'. I am going to ask you to look at the James

patent, which you also own, or at least which is in-

cluded in that license agreement. Does not the

James patent also show that closure between the

closet and the room? A. Yes, sir.

Ql You said another advantage in the Anderson

type of bed was the accessibility to the closet ; I un-

derstood you to say that it allowed you to enter the

closet at all times whether the bed was in the closet

or in the room. I am going to ask you to look at

the James patent, which is also included in that

agreement to sell, and ask you if the door on the

left-hand side, which is the side-hinged door, does

not enable you to enter in and come out of that

closet at all times ?

A. Well, you could squeeze through there. I

would say it is about six inches.

Q. What is the reason you would have to squeeze

through there?

A. Because of the space available.

Q. What obstructs the passage?

A. On the Anderson bed ?

Q. No, I am referring to the enlarged drawing

of Exhibit ''G" and I call your attention to the

side-hinged door, which is at the left-hand side of

the opening, and ask if you can go in and out of that

space between the smaller compartment and the
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larger one at all times, without disturbing the

centrally-pivoted door, or anything that is attached

to it?

A. I could not say, because I don't know how
much space there is there. [185]

Q. You are used to reading plans, are you not,

Mr. Holmes? A. Yes, sir.

Q. Now, I am going to ask you, Mr. Holmes, if

the accessibility to the closet that you spoke of as

one of the advantages of the Anderson installation

is not also present in Fig. 4 of the James patent ?

A. I would think so, judging from the propor-

tions of the drawing.

Q. You would think what?

A. That a person could squeeze in there.

Q. Why would he have to squeeze in there?

What would prevent him from going in freely?

A. The amount of space available.

Qi. Between what ?

A. Between the stove and the sink.

Q. You also spoke of another advantage of the

Anderson patent, namely, that the bed might be

installed on different widths of doors. Don't you

know other beds that can be installed on different

widths of doors ?

A. Not in combination with a pivoted door and a

hinged door.

Q. Without the combination you know that there

are other beds on the market with which you can

do that? A. Yes, sir.



230 Rip Van Winkle Wall Bed Co.

(Testimony of Gene C. Holmes.)

Q. You also spoke of the fact that it was an ad-

vantage in the Anderson installation to have only

the shallow closet and not a deep closet. Don't

you know of other beds that you can get out of a

recess into a room where there is only a shallow

closet necessary?

A. Not that gives you access to the closet at all

times.

Q. That may be so, but there are beds on the

market which only require a shallow closet: Is not

that so? A. Yes, sir.

Q. You mentioned some figures in connection

with wall beds of the Anderson type which were sold,

and you said you sold some [186] yourself; in

what territory did you sell the Anderson type wall

beds?

A. We sold direct in Southern California.

Q. And I understand you did not sell in North-

ern California ? A. No, sir.

Q. Do your figures include any sales in Oregon

and Washington? A. No, sir.

Q. Did you not sell any Anderson tj^pe beds in

Oregon and Washington ?

A. Probably five or six, maybe; not over a dozen.

Q. You advertised the sale of them up in that

territory, did you not?

A. Our agent did who handles all of our other

beds.

Q. Didn't you know that the Rip Van Winkle

Wall Bed Company at the time you made those

sales had a license up in Oregon and Washington?
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A. Yes.

Q. You sold those beds there any way, did you?

A. I understand that that contract only covered

the manufacture of them.

Q. And that is the reason you sold in their terri-

tory?

A. We were advised by counsel that we were

within our rights.

Q. I am going to show you a page of a catalog,

the Holmes Disappearing Wall Bed Company, and

ask you is not that one of your advertisements up

there in Oregon and Washington ?

A. It is not one of ours, it is one of our agents.

Q. It shows your bed, doesn't it? A. Yes.

[187]

TESTIMONY OF HARRY B. STEARNS, FOR
PLAINTIFFS (RECALLED IN REBUT-
TAL).

HARRY B. STEARNS, recalled for plaintiffs in

rebuttal.

Mr. TOWNSEND.—Q. Will you state the cir-

cumstances of your company becoming interested

in the Anderson patent and finally obtaining a li-

cense for it?

A. We tried a number of times to get the Ander-

son patent: I should say we tried three or four

times since the patent was issued. Finally, I went

down to Los Angeles and had a talk with Mr.

Holmes, and he said he would take the matter under
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consideration. His first idea was to give us a non-

exclusive license. That is what we expected to get.

For a great many years the Anderson beds have

been on the market. There has been, I should say,

ever since 1910 or 1911, a large demand for that

type of bed. We are manufacturers of beds, and

naturally want to sell all the beds we can. The re-

sult was that we made every effort to get hold of the

bed, because we considered it so valuable. It has

been sold not only here, but all over the United

States, and has met with a big success. I should

say that there were 25,000 or 30,000 beds sold with-

out any question, and there may have been, and, in

fact, I think there is—I feel reasonable sure that

there have been 50,000 or 75,000 sold.

Mr. BOYKEN.—I move to strike out the an-

swer to the last question as a mere guess, and based

upon hearsay; this witness knows nothing about

it, because he did not sell that bed.

Mr. TOWNSEND.—I think he was in a position

to know if anyone would. He was up against them

and he knows the trade conditions. We may take

it for granted that the exact figures are not avail-

able, but the witness knows what the trade condi-

tions are.

The COURT.—I will deny the motion. I think

the motion has merit, but I will deny it, neverthe-

less.

Mr. TOWNSEND.—Qi. At the time you first

heard of the Anderson [188] bed, what type of

bed were you selling, and did you continue to sell?
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A. We were selling at that time a bed which
would come under the heading of the Jordan pat-
ent. The Jordan patent was on a wide panel, some-
thing like six feet wide, a center pivoted panel, and
a full-sized bed on the back of that panel.

Q. That Jordan patent is the one that has been
referred to here, which was issued in 1908, and is

in evidence? A. Yes, sir.

Q. What further can you say in regard to the

extent of use of the Anderson invention, particu-

larly by this defendant ?

A. According to their statements to Mr. Town-

send, w^hich were given at the direction of the Court

at the time that the Judge granted a temporary

injunction, they have sold about 650 of them in

the last six or seven weeks. I heard the testimony

of plaintiff's expert, Mr. Bried, that it would be

impracticable to make an Anderson structure with

a six-foot opening, using two 3-foot doors. The

defendant has sold a great many beds that were

installed in that way. I went this morning to one

job which they have sold and saw there the open-

ings and the hinge door, and the pivot door hung,

and they are just about to make the installation

at this time. I can give a number of locations

—

The COURT.—How wide were the doors?

A. It was in a 5 foot 8 opening, instead of a

6 foot opening; in other words, only 8 inches wider

than the common practice in putting in a Duplex.

Mr. TOWNSEND.—Q. What clearance did that

give to the closet when the bed was in the closet?
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A. I cannot say as to the one I saw this morningv

but I have measured it in the past, and it is from

12 to 14 inches clearance to get in with [189]

the bed, which is ample clearance. That gives ac-

cessibility to the closet when the bed is folded in

the closet. The opening I inspected this morning

—there was no other entrance to the closet except

the entrance of the bed, and it was a dressing-room

closet.

That was a ^^ Duplex" Rip Van Winkle installa-

tion of defendant. A Duplex bed such as we have

here in evidence.

I operated under the James patents here in evi-

dence. We were originally a licensee, that is, the

firm Marshall & Stearns Company, the predecessor

of this company, and I was vice-president of that

company, we were licensees of James under this

patent 825,840, and also his other patents. We
paid him a royalty of a certain amount on the com-

bination of a gas stove door and hinge door, and

also on the wall beds.

The wall beds that are made under the James

patents are not like the James stove patents—the

James wall bed patents were on what has been

called here a recess bed, a tiltable panel.

Q. I show you four patents which have been

offered in evidence, Defendant's Exhibits 16 to 19,

inclusive, on James folding beds, and ask you if

those are the patents that you referred to in con-

nection with folding beds? A. Yes, they are.

Q. If you had a license under a stove patent,
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why did you have a license under a folding bed

patent, too?

A. Well, we were selling everything—not every-

thing, but a number of things that James had. The
stove was a novelty. It was a good advertising

proposition, you might say. People talked about

it, and it brought people in to see what we had;

incidentally, we sold them wall beds. Of course,

this was [190] 20 years ago, and I cannot re-

member just how many of those we sold, but I

should say we might have sold 50 or 60, or, as a

maximum, 75 of the stoves. The stove was not a

marketable proposition. We sold a great many of

the beds. That was the way that I got into the

wall bed business. When you installed our beds,

they were recess beds, or tiltable beds. They were

pivoted at the side horizontally. The whole bed

went up. The bed was fastened to a panel, and

the panel, just like the old folding bed, tilted up

into the recess.

Q. Did you have any installations in the same

house where you would have a revolving James

stove and a tiltable James recess bed?

A. I am sure we had installations of both, and

I don't think there is any question. In fact, I

know the wall bed was put in, if the stove was

used. The stove was very very hard to sell. There

have been or were no instances of interchangeabil-

ity. There was no idea of that because James had

a bed that we were perfectly satisfied with. The

whole bed went up and down. That was along in
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1904, 1905 and 1906, and we never had any idea

of a reversible bed until the Jordan patent, and we

acquired that in 1910. Then I think it was a year

pr maybe a year and a half after that before we

ever put out a reversible bed.

The factors of the Anderson bed that has made,

or made it to my mind, a desirable addition to our

wall bed line were as follows: It was the first bed

that went in a very shallow closet. Its contempo-

raries were the Murphy, which went into a closet

of from 32 to 34 inches in depth, the Jordan, which

took about a 6-foot door, and half of that was re-

quired in depth, about 36 inches, and the Anderson

went into 22 inches. [191] Then again, the great

selling feature of the Anderson bed, and the one

which no other bed had at that time, was the fea-

ture of your entrance to your closet by your bed

when the bed was down in the room ready for use,

and the closing of that opening. Now, take it, for

instance, with Jordan, you have this big wide panel,

and when the bed was down in the room it was

reversed and you could not go into the closet.

Take it with Murphy, you could go into the closet,

but the opening in back of the bed was not closed,

and you could look in there and see the unsightly

appearance of the closet, or it subjected the occu-

pants of the bed to drafts. So the Anderson is a

very hard bed to meet in competition for that rea-

son.

Q. Here is a little circular entitled, ^^ Revolution
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in beds, Jordan Manufacturing Co.'' I will ask

you if that illustrates the Jordan structure?

A. Yes, it does.

Mr. TOWNSEND.—I offer that in evidence as

Plaintiffs' Exhibit 23.

(The pamphlet was here marked Plaintiffs' Ex-

hibit 23.)

Qi. Has the Jordan bed continued, or has it been

superseded by other types of beds?

A. Prom the Jordan bed we developed other

beds; we developed pivot beds and portal beds,

covered by subsequent patents. The Andersons

featured by advertising, or otherwise, the Anderson

bed. They got out a number of different catalogs.

This is a catalog they got out somewhere about

1912. The reason I know that is there is a date

in here that shows that. It shows that they made

several different types of beds, and this particular

type that is in issue, the Duplex. We have a file-

wrapper in which we keep all catalogs of all differ-

ent [192] kinds of wall beds, and we must have

had this catalog for a great many years. It de-

scribes the Anderson two-door bed in issue here.

The pages where the Anderson two-door bed is

referred to, and described, and shown are pages

6 and 7.

Mr. TOWNSEND.—I offer the catalog and ask

that it be marked Plaintiffs' Exhibit 24.

(The catalog was here marked Plaintiffs' Ex-

hibit 24.)

Mr. TOWNSEND.—Q. On page 9 I notice an-
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other type of Anderson bed there; do you know
what that is?

A. It is the Anderson single-door bed that Mur-
phy stopped; Murphy sued him for infringement

and stopped him making it. The single-door bed

is practically the same as the Murphy, except it

has some ingenious links which are practically the

same as the Ideal and they turn the bed around.

In other words, in Murphy the double bed is fixed

rigidly and carried on the door. The carrying

door is narrower than the double bed in Murphy.

In the Anderson suit that I spoke of, the double

bed was carried on a double door, but the latter was

made laterally shiftable so as to get it through a

smaller opening.

Cross-examination.

Mr. BOYKEN.—Q. What company were you

associated with at the time you took out the license

under the James patent. Exhibit ^^G"?

A. The Marshall & Stearns Company, located in

Los Angeles and San Francisco. Mr. James re-

sided at that time, in Los Angeles. Mr. Anderson

resided at that time in San Diego. We started in

the wall bed business through Mr. James; he in-

duced us to go into it. We started selling his sink

and beds. Before that we had been in the real es-

tate business, [193] if the is what you meant to

ask. We made some installations of this stove

which is attached to the back of the door.

Q. Being in the wall bed business, what induced

you to sell stoves?
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A. I was not in the wall bed business. I say
that James induced us to go into the wall bed busi-

ness in these novelties. We went in with these pat-

ents as a basis. We sold beds ; we also sold stoves.

It was our business to sell beds and stoves together.

We did that in the same business. We had these

stoves, such as shown in Exhibit ''G,'' displayed

down there at that time. It was in the Gray Build-

ing, on Broadway.

Q. Did you also have various types of wall beds

there displayed in that same place at that time?

A. Only the one type, the type I have described,

the recess bed. That was also on display.

Q. I also understood you to say you made numer-

ous installations of the James type of stove, which

is mounted on the back of the reversible door: Do
you recall any of those installations?

A. Do you mean the locations of them?

Q|. Yes.

A. I don't believe I could tell where they were.

I saw them. There were a very few of them sold;

a maximum of about eighty. My statement was

that there was some fifty that may have been sold,

and I said there might have been as many as 75 or

80. Someone stated that they were in the Percival

Apartments. I left Los Angeles after we had been

in the wall bed business, a matter of six or eight

months and I came to San Francisco and we sold

very few of them in San Francisco. Every one

we sold in San Francisco went down in the fire.

The result is I have not a distinct rememberance
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of those that were sold in Los Angeles. We sold

the stove and the pivoted door. [194] We did

not sell the hinged door. Just a minute, now; I

don't believe we sold that door. It would have

been ridiculous to sell one door and not sell the

other. We w^ere not selling doors, we were selling-

stoves. I don't think w^e ever sold a door in con-

nection with it. This was 20 years ago and it is

not very plain in my mind, and also there were

very few^ of them sold. I recall how our exhibit

looked down there at that time. It was similar to

what is shown in the patent here, No. 828,840. The

only difference was that the customary way of put-

ting this thing in was to take the side of a room

—

I used to draw the plans, no one knew how to put

in wall beds at that time, and I used to draw the

plans. We put a bed in here, and the closet along-

side of it, and then put this combination in here.

The bed I am referring to here is the old-fashioned

folding bed or recess bed.

Q. Did it have this wall next to the stove every

time you installed it?

A. That was the way we put them in. That is

the way they worked best in the plans. I would

say that in every one of those eighty installations

that wall was next to the stove.

Q. And you saw them alH

A. I did not testify that there were eighty; I

said there were not over eighty. I testified that

that was our method of installing. That was our
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way of doing business. That was our way of sell-

ing them.

Q. You did not sell the sink, did you?
A. No, I beg your pardon, we did have a sink

that we sold. That slipped my mind for the mo-
ment. We had a combination sink and wash tray,

etc., that we did sell. [195]

Q. I mean in combination with the sale of that

stove. A. Yes, right at the same time.

Q. Did you always sell stoves?

A. No, we did not always sell stoves when we
sold beds, and we did not always sell sinks w^hen

we sold them, but w^e did sell sinks.

Q. I am asking you if every time you sold a

stove you also sold a sink to the same party?

A. No.

Q. Did you install these stoves in the apartment

houses, or did your company?

A. My memory is we did, but I am not very plain

on 20' years ago. It was a novelty which brought

the people in to look at what we had. When we

started in the wall bed business, strange as it may

seem to-day, people said we were crazy because we

were putting beds in the wall. It was a very diffi-

cult thing to sell, it was a very difficult thing to in-

troduce.

Q. Did you always have the stove on the right-

hand side of the opening?

A. Always toward the wall, yes.

Q. That might be left, or right, as required?

A. It would always be in the same ratio to the
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other closets, if that is what you mean. It would
always be up against the wall.

Q. If the wall was on the left-hand side, you
would reverse the doors?

A. Yes, tip it right over like that, so that it would
be on this side, with your wall here. That was the

customary way of doing it, putting them back to

back.

Q. That depended on the location of the wall, did

it?

A. It always came that way in the plans. I drew

the plans. When we started in the business, the

architects didn't know [196] how to work them

out in the plans, and I had to work them out, my-

self. As a wall bed man, I had to work out how

they w^ould operate.

Q. You spoke about the demand being created

for the Anderson type of bed. I will ask you who

created that demand since the year 1920 around

San Francisco and the bay counties, what com-

pany?

A. The Rip Van Winkle Company—I did not.

Q. The Rip Van Winkle Wall Bed Company

during that time was in competition with you?

A. Yes, sir.

Q. Since the year 1920 and until very recently,

did your company sell any two-door type of wall

beds?

A. Yes, we sold recess beds that went behind two

doors. If what you want to know is whether we

ever sold an Anderson bed, we never did, never.
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Q. What do you mean by that, a two-door type

of recess bed?

A. What we call a recess bed is a bed that has
two hinged doors in front of it, and the bed is

fastened to the floor; you open up those two hinged

doors and drop the bed down.

Q. I mean did you ever sell the two-door type

of bed, the bed being mounted on the door?

A. No, sir, we never have, up to the time that

our license went into effect. That was September

11, if I am not mistaken, and we waited two or

three weeks after that before we started in selling.

I don't know that I ever saw the license agree-

ment between Rip Van Winkle Wall Bed Com-
pany and Mrs. Anderson. I have seen copies of

it. I think I saw the first copy in connection with

the suit of the Holmes Company against Anderson

for reformation of contract. That suit was brought

in Los Angeles. Perhaps ^^reformation" is not

the right word. The contract to be [197] re-

formed was the contract Holmes had with Mrs.

Anderson.

Q. These figures that you mentioned concerning

the number of Anderson beds that were sold, are

they based upon any records or are they merely

your observation as a wall bed man?

A. Well, I figured up very carefully, Mr. Boy-

ken, from the number of beds we sold during a cer-

tain period. The Pacific Wall Bed Company sold a

great many of those beds before the patent came

out and after the patent came out. We did a very
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large business in 1912, 1913, 1914 and 1915. That
was before the Pair. They were our principal

competitor here, and they were extremely active,

and they sold an awful lot of beds. I was judging

from the number of beds that we sold. There were

negotiations on hand after they went out of busi-

ness for us to take over their old stock, and I got

a pretty good idea of the business they did. They

did a big business. I know that in Los Angeles

Anderson himself sold hundreds and hundreds of

beds. We had an office down there at that time

and he took order after order away from us. You
see, I have a pretty good idea of the number of beds

sold, because I was on the sales end and every time

that they sold we lost. For that reason I have a

pretty good idea of what they did.

Thereupon plaintiffs' counsel again offered in

evidence a printed cox^y of the record in the case

of Rip Van Winkle Wall Bed Company vs Mur-

phy Wall Bed Co., Number 4212, United States

Circuit Court of Appeals, Ninth (yircuit, to which

defendant's counsel objected. Objection sustained;

and the following statement by the Court:

^'I have ruled as to that Murphy record. I

don't want to go into a detailed explanation as to

why I think it has nothing to do with the issues

here. So far as that opinion is concerned, I cer-

tainly will read it. I am bound to do that, and if

there is anything not clear to me in it I will read

the record.
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^^Mr. TOWNSEND.-That is all I want. I
didn't know whether you could take cognizance of
the record in another case.

^^The COURT.—I naturally would.''

Approved: Aug. 16/26.

PRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed July 28, 1926. [198]

(Title of Court and Cause.)

DEFENDANT'S ASSIGNMENT OF ERRORS
ON APPEAL FROM ORDER AND DE-
CREE FOR INJUNCTION AND AC-
COUNTING MADE AND ENTERED ON
APRIL 7, 1926.

Now comes Rip Van Winkle Wall Bed Co., de-

fendant in the above-entitled suit, by its counsel,

and assigns the following as the errors on which it

will rely upon its appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from

the order and decree made and entered in the above-

entitled case on April 7th, 1926, adjudging the

patent herein sued on as valid and infringed and

ordering an injunction and accounting of profits

and damages

:

1. Error of the Court in making and entering

the order and decree of April 7th, 1926.

2. Error of the Court in holding that United

States letters patent No. 1,074,592 issued Septem-

ber 30, 1913, to Ruth B. Anderson, as assignee, are

good and valid in law.
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3. Error of the Court in holding that claims 1
and 3 of United States letters patent No. 1,074,592

issued September 30, 1913, to Ruth B. Anderson,
as assignee, are good and valid in law.

4. Error of the Court in holding that United
States letters patent No. 1,074,592 and the alleged

invention therein embodied are of great practical

utility and benefit.

5. Error of the Court in holding that Robert H.

Anderson was the first, original, and true inventor

of a certain new and useful improvement in wall

beds described and claimed in said letters patent

sued on.

6. Error of the Court in holding that prior to

the commencement of this action the plaintiffs

Verne L. Holmes, Gene C. [199] Holmes and

Bondorra Holmes became vested with the exclusive

right of manufacture, sale and/or use of beds em-

bodying the invention and improvements contained

in said letters patent in suit throughout the United

States and for the unexpired term of said patent.

7. Error of the Court in holding that the plain-

tiffs Marshall & Stearns Company, became vested

with the exclusive right of manufacture, sale and/or

use of beds embodying the invention and improve-

ments contained in and covered by said letters pat-

ent in suit in and throughout the Northern District

of California.

8. Error of the Court in holding that the defend-

ant has infringed upon said letters patent and upon

the exclusive rights and privileges of the plaintiff's

under the same.
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9. Error of the Court in holding that said al-

leged infringement continued after due notice of

plaintiffs' rights as charged in the bill of complaint.

10. Error of the Court in ordering, adjudging

and decreeing that defendant, its officers, agents,

servants, attorneys, workmen, and employees and

each of them be permanently enjoined and re-

strained from making, using or selling or causing

to be made, used or sold, any device or apparatus

embodying or containing the invention described

and claimed in and by said Anderson patent No.

1,074,592, and particularly claims 1 and 3 thereof.

11. Error of the Court in ordering, adjudging

and decreeing that defendant, its officers, agents,

servants, attorneys, workmen, and employees and

each of them be permanently enjoined and re-

strained from making, using, selling, or advertising

or [200] causing to be made, used or sold or of-

fering for sale, directly or indirectly, the type of

defendant's bed known to the trade and identified

as ^^ Duplex."

12. Error of the Court in ordering, adjudging

and decreeing that defendant, its officers, agents,

servants, attorneys, workmen, and employees, and

each of them, be permanently enjoined and re-

strained from making, using, selling, or advertising

or causing to be made, used or sold or offering for

sale, directly or indirectly, the type of defendant's

bed known to the trade and identified as ^^ Ideal."

13. Error of the Court in granting the injunc-

tion contained in and ordered by said decree.

14. Error of the Court in holding that the type
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of bed made by defendant and known as ^' Duplex'^

is an infringement of the patent herein sued on.

15. Error of the Court in holding that the type

of bed made by defendant and known as ^^ Ideal"

is an infringement of the patent herein sued on.

16. Error of the Court in holding that plaintiffs

have and recover of and from the defendant the

profits which said defendant has realized.

17. Error of the Court in holding that plaintiffs

have and recover of and from the defendant the

damages which plaintiffs and/or any of them have

sustained from and by reason of the alleged in-

fringement.

18. Error of the Court in referring the cause to

Harry M. Wright, Esq., as Special Master, for the

purpose of ascertaining and stating the amount of

profits realized by said defendant and the damages

suffered by the said plaintiffs by [201] reason of

the alleged infringement.

19. Error of the Court in ordering costs in favor

of plaintiffs.

20. Error of the Court in not holding that plain-

tiffs have no right or title to bring this suit.

21. Error of the Court in not holding that de-

fendant was and still is the exclusive licensee under

said letters patent herein sued on within the North-

em District of California.

22. Error of the Court in not holding that plain-

tiffs, Verne L. Holmes, Gene C. Holmes and Bon-

dorra Holmes and plaintiff' Marshall & Stearns are

nonexclusive licensees under said letters jjatent

herein sued on.
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23. Error of the Court in not holding that the

letters patent herein sued on are invalid for want of

invention.

24. Error of the Court in holding that a decree

be signed, filed and entered herein in favor of the

plaintiffs as prayed.

25. Error of the Court in granting any relief

whatever, against said defendant.

26. Error of the Court in not dismissing the bill

of complaint herein.

NOW, THEREFORE, in order that the foregoing

assignments may be and appear of record defendant

presents the same to the Court and prays that said

assignments may be filed and that such disposition

may be made thereof as is in accordance with the

laws of the United States in that behalf made and

provided and prays that said order and decree be

reversed and that the District Court of the United

States for the Northern District of California be

directed to enter a final decree in favor of the de-

fendant and against the plaintiffs in the usual form

[202] dismissing said bill of complaint and award-

ing cost to the defendant.

All of which is respectfully submitted.

A. W. BOYKEN,
Solicitor and Counsel for Defendant.

San Francisco, Cal., April 12, 1926.

[Endorsed] : Filed April 13, 1926. [203]
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(Title of Court and Cause.)

DEFENDANT'S PETITION FOR ORDER AL-
LOWING APPEAL.

Defendant herein Rip Van Winkle Wall Bed Co.,

feeling itself aggrieved by the order and decree

made and entered in the above-entitled suit on April

7th, 1926, comes now by its counsel and prays this

Court for an order allowing the said defendant to

prosecute an appeal from the said order and decree

to the United States Circuit Court of Appeals for

the Ninth Circuit under and according to the laws

in that behalf made and provided and also that an

order be made fixing the amount of security which

the said defendant shall give and furnish and that

upon such security being given and furnished all

further proceedings in this court including the ac-

counting and the issuance and operation of the in-

junction ordered in and by said order and decree

be suspended and stayed until the final determina-

tion of said appeal by the United States Circuit

Court of Appeals for the Ninth Circuit.

A. W. BOYKEN,
Solicitor and Counsel for Defendant.

San Francisco, April 12, 1926.

[Endorsed] : Filed April 13, 1926. [204]
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ORDER ALLOWING APPEAL OF DEPEND-
ANT FROM ORDER AND DECREE OF
APRIL 7, 1926.

Defendant in the above-entitled suit having filed

a petition for an order allowing an appeal from the

order and decree entered herein on April 7th, 1926,

accompanied by an assignment of errors, now there-

fore, on motion of counsel for defendant, it is

ORDERED that said petition be and the same is

hereby granted and the defendant is hereby allowed

to take an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the order

and decree made and entered herein on April 7,

1926, adjudging and decreeing the validity and in-

fringement of the patent in suit and enjoining the

alleged infringement thereof by defendant and re-

ferring the case to a Special Master for an account-

ing of damages and profits, with costs to plaintiffs;

and it is further

ORDERED that upon the defendant giving a

bond in the sum of $10,000 conditioned as required

by law, all further proceedings in this court includ-

ing the accounting and issuance and operation of

the injunction ordered in and by said order and

decree entered herein be and the same are hereby

suspended and stayed until the final determination

of said appeal by the United States Circuit Court

of Appeals for the Ninth Circuit ; and it is further

ORDERED that the amount of defendant's cost

bond on said appeal be and the same is hereby fixed
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in the sum of Three Hundred Dollars ($300.00) and

that a certified copy of the transcript of the record

and proceedings herein together with exhibits be

forthwith transmitted to the United States Circuit

Court of Appeals for the Ninth Circuit.

FEANK H. KERRIGAN,
U. S. District Judge.

San Francisco, Cal., April 15, 1926.

[Endorsed] : Filed April 15, 1926. [205]

(Title of Court and Cause.)

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That Fidelity and Deposit Company, Maryland, a

corporation, organized and existing under the laws

of the State of Maryland and duly licensed to trans-

act a general surety business in the State of Cali-

fornia is held and firmly bound in the penal sum of

Ten Thousand Three Hundred Dollars ($10,300) to

be paid to the plaintiffs, their successors or assigns,

for which payment, well and truly to be made said

Fidelity and Deposit Company of Maryland binds

itself, its successors and assigns by these presents.

The condition of the foregoing bond is such, that

WHEREAS, Rip Van Winkle Wall Bed Co.,

defendant above named, has taken an appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the interlocutory decree and

order for injunction and accounting made and en-

tered herein on April 7th, 1926, by the District
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Court of the United States for the Northern District

of California, Third Division;

NOW, THEEEFORE, the condition of this obli-

gation is such that if the said defendant, Eip Van
Winkle Wall Bed Co., shall prosecute its said ap-

peal to effect, and shall answer all damages and
costs if it shall fail to make its plea good, then this

obligation shall be void ; otherwise to remain in full

force and effect.

AND IT IS HEREBY EXPRESSLY AGREED
that in case of a breach of any condition of the

above obligation and this undertaking, [206] the

said Southern Division of the United States District

Court, for the Northern District of California,

Third Division, may, upon notice to the Fidelity

and Deposit Company of Maryland of not less than

Ten (10) Day, proceed summarily in the above-en-

titled case therein pending to ascertain the amount

which the said Fidelity and Deposit Company of

Maryland is bound to pay on account of such breach,

and render judgment therefor against it, and award

execution therefor.

IN TESTIMONY WHEREOF the said surety

has caused its corporate name and seal to be here-

unto affixed by its duly authorized officers at the

City and County of San Francisco, State of Cali-

fornia, this 17th day of April, 1926.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

By JOHN W. LATHAM,
Attorney-in-Fact.

[Seal] Attest: F. L. JACOBSEN,
Agent.
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Approved.

FEANK H. KERRIGAN,
U. S. District Judge.

State of California,

City and County of San Francisco,—ss.

On this 17th day of April, A. D. 1926, before me,

John McCallan, a notary public in and for the City

and County of San Francisco, residing therein, duly

commissioned and sworn, personally appeared John

W. Latham, attorney-in-fact, and F. L. Jacobsen,

agent, of the Fidelity and Deposit Company of

Maryland, a corporation, known to me to be the

persons who executed the within instrument on be-

half of the corporation therein named and acknowl-

edged to me that such corporation executed the

same, and also known to me to be the persons whose

names are subscribed to the within instrument as

the attorney-in-fact and agent respectively of said

corporation, and they, and each of [207] them^

acknowledged to me that they subscribed the name

of said Fidelity and Deposit Company of Maryland

thereto as principal and and their own names as

attorney-in-fact and agent respectively.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at my office in

the City and County of San Francisco the day and

year first above written.

[Seal] JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.
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The premium charged for this bond is $103.00

Dollars per annum.

[Endorsed] : Filed April 19, 1926. [208]

(Title of Court and Cause.)

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please prepare transcript of record on appeal

from the interlocutory decree for injunction and

accounting entered herein, and transmit such rec-

ord to the Clerk of the U. S. Circuit Court of Ap-

peals for the Ninth Circuit, incorporation therein

the following

:

1. Bill of complaint.

2. Answer.

3. Decree for injunction and accounting.

4. Petition for order allowing appeal.

5. Order allowing appeal.

6. Assignment of errors.

7. Bond on appeal.

8. Citation on appeal.

9. Order of Court dated April 2d, 1926.

10. Statement of evidence in simple and condensed

form as provided by Equity Rule 75 and

filed herewith.

A. W. BOYKEN,
Attorney for Defendant.
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Receipt of a cop}^ of the within praecipe for tran-

script of record on appeal admitted this 10th day of

July, 1926.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,

For Plaintiffs.

[Endorsed] : Filed July 12, 1926. [209]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

two hundred nine (209) pages, numbered from 1 to

209, inclusive, to be a full, true and correct copy of

the record and proceedings as enumerated in the

praecipe for record on appeal, as the same remain

on file and of record in the above-entitled suit, in

the office of the Clerk of said court, and that the

same constitutes the record on appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

I further certify that the cost of the foregoing

transcript of record is $93.80 ; that the said amount

was paid by the defendant and that the original

citation issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 17th day of August, A. D. 1926.

[Seal] WALTER B. MALING,
Clerk United States District Court for the North-

ern District of California. [210]
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CITATION.

United States of America,—ss.

The President of the United States, to Verne L.

Holmes, Gene C. Holmes and Bondorra Holmes
(a Copartnership Doing Business Under the

Firm Name and Style of Holmes Bed Manufac-

turing Company), Marshall & Stearns Company
(a Corporation), and Ruth B. Anderson,

GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of San
Francisco, in the State of California, within thirty

days from the date hereof, pursuant to an order

allowing an appeal, of record in the Clerk's office

of the United States District Court for the Northern

District of California, Third Division, wherein Rip

Van Winkle Wall Bed Co., a corporation, is appel-

lant and you are appellees, to show cause, if any

there be, why the decree rendered against the said

appellant, as in the said order allowing appeal men-

tioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that behalf.

WITNESS, the Honorable FRANK H. KERRI-
GAN, United States District Judge for the Northern

District of California, this 19th day of April, A. D.

1926.

FRANK H. KERRIGAN,
United States District Judge.
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Eeceived a copy of the within citation this 19th

day of April, 1926.

CHAS. E. TOWNSEND,
Atty. for Plffs.

[Endorsed] : Filed Apr. 20, 1926. [211]

[Endorsed]: No. 4943. United States Circuit

Court of Appeals for the Ninth Circuit. Rip Van
Winkle Wall Bed Company, a Corporation, Appel-

lant, vs. Verne L. Holmes, Gene C. Holmes and

Bondorra Holmes (a Copartnership Doing Business

Under the Firm Name and Style of Holmes Bed
Manufacturing' Company), Marshall & Steams Com-

pany (a Corporation), and Ruth B. Anderson, Ap-

pellees. Transcript of Record. Upon Appeal from

the Southern Division of the United States District

Court for the Northern District of California, Third

Division.

Filed August 17, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


